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I. Introduction

In recent years, the insurance industry has faced catastrophic property losses all across this Country.  Beyond the ordinary commercial and residential fires, the insurance industry has been confronted with hurricanes, earthquakes, massive floods, unprecedented ice storms and widespread fires.  In each of these incidences, the cause of the property losses may, at first blush, be attributed to an Act of God or an intentional act of an unknown arsonist.  As such, subrogation is often forgotten or deemed to be non-viable due to the nature of the loss.

However, the cause of the incident giving rise to a property loss is not necessarily the cause of the resulting damages.  Oftentimes, an Act of God may cause a hurricane or earthquake or flood but human negligence has, in reality, caused the actual damages sustained from that Act of God.  Whether we are speaking of an ordinary commercial building which is set afire by an arsonist or massive fire losses such as were sustained in the Malibu and Laguna Hills fires in Southern California this year, advanced theories of subrogation may be utilized to pursue recovery of those property losses.  The fact that the immediate cause of a property loss may be unknown or an Act of God does not necessarily impede the development of theories of liability supporting a subrogation recovery.

Advanced theories of subrogation have two central themes:

A. Those acts or omissions which directly enhance the intensity, scope or spread of the loss; or,

B. Those acts or omissions which delay, hinder or impede fire extinguishment.

II. Factual Investigation

The first step in any successful subrogation action is determining the point of origin of the loss.  In other words, where did the fire originate, where was the epicenter of the earthquake or what was the path of the hurricane.  But much remains to be completed once these questions have been answered.  A thorough factual investigation is critical to the success of any subrogation action, particularly those involving Acts of God and unknown fire causes.

A. Acts of God - Hurricanes, Earthquakes, Floods

In the massive natural disaster, CAT teams are organized to adjust the property losses.  It is critical that the CAT team be cognizant of not only the cause of the event but the cause of the damage.  The CAT team should attempt to differentiate between damages due to the natural event as opposed to man made damages or losses.  In this regard, the following critical issues should be addressed early on:

1. What is the age of the building or other structure?

2. What is the nature of its construction (i.e., cedarshake roof, prefabricated structure, nails vs. bolts or screws, etc.)?

3. What is the nature of the actual damages sustained (complete destruction, destruction of roof only, fire separation failures, etc.)?

4. What is the nature of the damages sustained to adjacent structures?

5. What are the building components and materials utilized in construction?

Once these initial issues have been addressed, further investigative avenues must be pursued.  Contact with public officials and gaining access to their investigative reports is critical.  When dealing with a catastrophic natural disaster, access to the loss scene is not immediately available.  Consequently, making contact with these public officials early on is important in ensuring that a proper investigation is being conducted and that any critical evidence is being preserved.  Oftentimes, public officials do not have the resources to conduct technical investigations beyond determining the immediate cause of the loss and excluding a criminal act as having caused or contributed to the loss.  Therefore, it is important to coordinate the subrogation investigation with these public officials who will welcome your involvement and the resources that you as an insurer may be able to provide them to assist in the overall investigation.  It is important to secure reports and photographs from these public officials.  In these modern times, public officials often even utilize videotaping as a means of documenting the condition of the loss scene immediately after its occurrence.

Additionally, you should ensure that all evidence is secured.  If you do not have access to the loss scene but believe that evidence exists which may play a critical role in the subrogation efforts, be sure to place the public officials or landowner on notice of your desire to have the evidence preserved.  Since the insurer oftentimes has greater resources than the public officials or even the landowner, offer your resources to retrieve the physical evidence and preserve it in storage.  This is important today in view of the spoilation of evidence rules that have been promulgated by the Courts and legislatures across the Country.

The retention of a team of qualified experts and consultants to assist in the investigation is also important.  For example, cause and origin experts as well as technical experts such as engineers, contractors and code experts should be retained at the earliest possible stage of the investigation.  As critical as is the analysis with respect to the point of original of the loss is as critical as is the analysis with respect to the extent, scope and nature of the resulting damages.  In the context of hurricanes, earthquakes and ice/snow related losses, structural engineers, roofing contractors and code consultants will be critical in determining construction deficiencies which may have caused or contributed to the extent of damage.  As always, qualified experts who have a good reputation in their field and a good working relationship with the public officials and/or governmental agencies who are working the loss scene will go far towards enhancing your recovery potential.

Next you should secure building plans, drawings and specifications for the structure.  If the property owner is unavailable or does not have such documentation, the county or township building department is an excellent resource for these materials.  Generally, building departments require blueprints and specifications prior to issuing any type of building permit and these types of documents typically remain with the building department.  The building department also requires evidence that a licensed contractor is performing the construction.  A review of the building department file typically will be one of the best sources of securing pre-loss documentation of the structure.

Weather information will also be important in analyzing potential subrogation.  Weather reports from the nearest monitoring station to the loss scene should be secured as well as weather reports from nearby locations.  Historical meteorological data should be obtained.

The goal in the Act of God losses is to search for construction deficiencies and code violations which exacerbated the scope and extent of damages.  The following conditions may give rise to liability:

6. Improper and inadequate building materials used in construction;

7. Improper and inadequate construction practices (failure to properly anchor the roof to the building, poor welding, missing braces);

8. Inadequate and improper load designs for the structure (not sufficient to withstand expected loads of snow or ice as per code requirements, inadequate bracing);

9. Failure to construct in accordance with applicable building codes;

10. Lack of proper foundations;

11. Improper soil subsidence analysis;

12. Inadequate storm drains, culverts, downspouts or gutters; and

13. Failure to properly maintain adjoining property.

B. The Fire Spread Case

The most critical factor in proving the fire spread case is determining the point of origin of the fire and then determining the progress of the fire from that point.  The following factors should be considered in the fire spread case:

1. Where was the fire first observed?

2. What was the condition or stage of the fire when it was first observed?

3. What were the dimensions of the fire when first observed?

4. What property or materials were involved in the fire when it was first observed; in other words, what was burning?

5. What was the direction of the fire when first observed?

6. What was the speed of the fire when first observed; in other words, was the fire burning slowly or was it moving fast?

7. What was the color, density and direction of smoke and flame when first observed?

8. What was the time chronology of the progress of the fire?

9. How many alarms were issued as a result of the fire and when were each of the alarms issued?

10. What was the condition of the fire upon the arrival of the first fire personnel and a comparison of the condition of the fire thereafter?

11. What time was the fire placed under control and when was it actually extinguished?

In order to ascertain the above information, both fire personnel and lay witnesses must be interviewed.  The fire personnel are critical because these are the witnesses who are usually up close and personal to the fire.  Furthermore, fire personnel are typically highly training in determining fire conditions and the spread of fires.  Fire personnel are highly observant and will provide a wealth of critical information regarding the fire’s spread.  The goal should be to interview all fire personnel from the first report of the fire through extinguishment of the fire with a view towards ascertaining their observations and the fire’s condition and pace.  Also, mist files will require utility personnel on the fire scene to shut off utilities as necessary.  These individuals should also be interviewed inasmuch as they are oftentimes standing by observing the fire while waiting to be activated to duty.

Lay witnesses are an excellent source of information.  Lay witnesses are typically the first to report a fire and may be in the immediate vicinity of the fire when it first occurs.  Also, lay witnesses in the vicinity of the fire typically watch the fire as it is being fought by fire personnel.  As such, these lay witnesses make observations which are critical in the fire spread case.  Importantly, lay witnesses who have familiarity with the fire building and knowledge of the materials which may have been located in the area of origin are critical in the investigation.  When interviewing lay witnesses, the focus of inquiry should be as follows:

12. Where were you when you first observed the fire?

13. At the time you first observed the fire, what were the lighting conditions?

14. Did anything impair your observation of the fire; i.e., was your path of vision blocked or otherwise obstructed?

15. At the time you first observed the fire, what were the dimensions of the fire itself; i.e., what was the square footage measurements of the fire, what was the height of the flames, where were the flames located, were the flames moving and, if so, in what direction?

16. Was there a lot of smoke when you first observed the fire and, if so, what was the color of the smoke and did its amount vary a you made your observations?

17. At the time you first observed the fire, could you tell what material was burning?

18. How much time did you spend observing the fire?

19. While you were observing the fire, was the fire becoming smaller or larger and, if larger, what materials were being ignited as you observed the fire?

20. If the fire was becoming larger, could you determine what additional materials or property was being ignited?

21. As you observed the fire, did the flames appear to grow lower or higher?

22. If the fire appeared to be spreading or growing larger, was it spreading at ground level or at some other height?

23. If the fire was spreading, was it spreading evenly in all directions or was it spreading in one direction at a greater rate than another?

24. If the fire was spreading, was it spreading slowly or rapidly?

25. Did the fire spread contiguously; i.e., to property immediately adjacent to the fire or was the fire “jumping” from area to area?

26. While you were observing the fire, did you detect any odors at any point in time and, if so, describe those odors?

27. What were the dimensions of the fire and other fire conditions that you lost observed before leaving the scene?

Another valuable source of factual information regarding fire spread is documentary evidence.  First and foremost, photographs of the fire scene before, during and after the fire are critical.  Typically, local newspapers, television stations and professional photographers will arrive at a fire scene and later publish and broadcast photographs of the fire.  It is critical to secure all such photographs and films, including all photographs and the entire film taken while at the scene and not merely those portions which are shown on television or published in the newspaper.  Additionally, fire departments typically not only take photographs of the fire scene but, more recently, have video photographers present to videotape the entire fire from first arrival of the fire department to its extinguishment.  Oftentimes, passerbys videotape fire scenes. In this regard, it is important to question everyone at the fire scene to determine who took photographs and/or videos and where those may be obtained.  Also, photographs of the fire scene prior to the fire will be important in documenting the properties in the area of origin and the path of destruction of the fire.

Relevant records should also be obtained from the public officials who bear responsibility for the fire location.  Typically, State and/or County Fire Marshals will be required to investigate the cause and origin of the fire.  Their entire file should be obtained.  Furthermore, building departments or departments of licenses and inspections should have a wealth of critical information regarding the condition of the building prior to the fire.  Insurers also may have loss control documents and inspection reports prepared in connection with underwriting of the risk locations which will be critical to your analysis of subrogation potential.  Not only will these reports typically provide factual information as to the conditions which may have existed at the time of the fire, but they will also contain critical information as to the conduct of your insured which may have caused or contributed to the fire’s spread.  Also, your insured may have in-house corporate safety and fire inspection reports to document the conditions at the time of the fire.

Additionally, fire codes and standards exist in virtually every jurisdiction today.  These codes are a valuable source of evaluating and analyzing potential liability for the spread of the fire.  In addition to officially adopted fire and safety codes, there are well accepted and recognized national and industry standards such as those published by the National Fire Protection Association which will be useful in the fire spread case.  These codes and standards may be admitted into evidence for the purposes of demonstrating generally accepted standards of conduct and/or care and may even be used to prove negligence per se in the spread of a fire.

The goal in the fire spread case is to search for hazardous and/or unsafe conditions on the property which may have caused and/or contributed to the fire’s spread.  The following conditions may give rise to liability in a fire spread case:

28. Accumulation of trash, waste material, debris, etc. (commonly referred to as “creating a fire hazard”);

29. Unsafe storage or warehousing practices;

30. Defects in sprinkler systems (failure of the system to activate, failure of the system to operate pursuant to its design, sprinkler heads which are blocked, control valves which are inoperable and the existence in and of itself of a sprinkler system);

31. The inoperability of fire alarms;

32. Insufficient or inappropriate fire extinguishers;

33. Lack of smoke or heat detectors

34. The inoperability of burglar alarm systems (did the alarm company receive the alarm and properly respond);

35. Inadequate security guard protection;

36. The lack of security of the building (areas of access into the building, locked doors, glazed windows, vacant buildings, deteriorated neighborhood conditions, broken windows);

37. Inoperative fire doors;

38. Improper construction of fire separation walls and/or fire rated walls;

39. Cellular plastic foam insulation;

40. Unsafe storage of hazardous materials such as paint thinners, lacquers, gasoline, etc.;

41. Lack of inoperative special automatic fire extinguishing devices necessary for particularly hazardous activities or occupancies such as commercial cooking or painting where sophisticated sprinkler systems are appropriate (ansul systems in commercial kitchens, paint spray booths in commercial painting operations, etc.);

42. Inadequate water pressure from fire hydrants; and

43. Absence or inadequacy of lightning strike protection.

III. Relevant Case Law

There are a wealth of cases which recognize the viability of these advanced theories of subrogation. A review of several of these cases will dramatize the importance of the initial investigation and demonstrate the factors which will be important to the successful pursuit of a subrogation case involving an Act of Go or fire spread.

A. The Act of God Cases

Obviously, the Act of God defense is a principal concern in the pursuit of subrogation in the context of those natural disasters such as hurricanes, earthquakes, floods and ice and snow storms.  However, the Act of God Doctrine is a narrow defense restricted to those situations where absolutely no negligence caused or contributed to the resulting damages.  For example, the majority of states appear to follow the law set out by the Supreme Court of South Carolina in Belue v. City of Greenville, 226 S.C. 192, 84 S.E.2d 631 (1954).  There, four inches of rain fell within three hours resulting in flooding to the plaintiff’s property.  An investigation conducted thereafter revealed that the curbs and gutters on the plaintiff’s property were improperly installed contributing to the flooding.  The Court held that although the rainfall was extraordinary and unprecedented, it did not relieve the defendant, City of Greenville, from liability because the rain itself was not the sole cause of the resulting damages.  The Court articulated the prevailing test as follows:


The principle embodied in all of the definitions is that the Act must be one occasioned exclusively by the violence of nature and all human agency must be excluded from creating or entering into the cause of mischief.  When the effect, the cause of which is to be considered, is found to be in part the result of the participation of man, whether it be from active intervention or neglect, or failure to act, the whole occurrence is thereby humanized, as it were, and removed from the operation of the rules applicable to the acts of God.

Id. 84 S.E.2d at 663 (citing Mincey v. Dultmeier Mfg. Co., 223 Iowa 252, 272 N.W. 430 (1937); see also, Atlantic Coastline R. Co. v. Hendry, 112 Fla. 391, 150 So. 598 (1933).

The neighboring State of North Carolina adopted the same analysis in Lea Company v. North Carolina Board of Transportation, 308 N.C. 603, 304 S.E.2d 164 (1983).  In Lea, plaintiff instituted an action against the Board of Transportation for the flooding of plaintiff’s property which flowed from an easement taken by the Board.  Although the flooding was statistically predicted to occur only once every 100 years, the Court found it was a reasonably foreseeable event.  Citing Black’s Law Dictionary, the Court defined an Act of God as follows:


An act occasioned exclusively by violence of nature without the interference of any human agency.  It means a natural necessity proceeding from physical causes alone without the intervention of man.  It is an act, event, happening or occurrence, due to natural causes and inevitable accident, or disaster; a natural and inevitable necessity which implies entire exclusion of all human agency which operates without interference or aid from man and which results from natural causes and is in no sense attributable to human agency.

Id. at 615-16, 304 S.E.2d at 173-74.

The Pennsylvania Supreme Court has acknowledged that when an act of negligence combines with an Act of God, liability may be imposed as an exception to the Act of God defense.  In Bowman v. Columbia Telephone Company, 406 Pa. 455, 179 A.2d 197 (1962), plaintiff was injured in an automobile accident when four telephone poles snapped and fell on the roadway during a snowstorm.  In rejecting the Act of God defense, the Pennsylvania Supreme Court eloquently stated as follows:

Sometimes all the ingenuity and industry of man cannot avail against the turmoil and turbulence of the elements, but it is not enough to escape responsibility for the owner of the instrumentality which inflicts damage to assert that the instrumentality was propelled by the Supreme Being and that, therefore, he could shake the clinging snow of responsibility from off his hands.

Id. at 459, 179 A.2d at 199.

B. Creation of a Fire Hazard

The seminal case of Ford v. Jeffries, 474 Pa. 588, 379 A.2d 111 (1977) recognizes a fire of unknown origin may not preclude the imposition of liability on a landowner for the negligent maintenance of his property which causes or contributes to the fire’s spread.  In that case, a homeowner brought suit for damages to his home which were caused by a fire which had originated in an adjacent vacant building and had spread to the plaintiff’s home. The precise cause of the fire was unknown although evidence established that the adjoining vacant building was left in a dilapidated, hazardous condition.  Because the fire was of unknown origin, the defendant, landowner of the adjoining dilapidated property, argued that the evidence was insufficient to establish that he was the proximate cause of the damages sustained to the plaintiff’s home.

The Pennsylvania Supreme Court held that the determination of whether the conduct of the defendant was a substantial cause of the damages suffered by the plaintiff was a jury question.  The Court reasoned as follows:

The determination of whether the conduct of the defendant was a substantial cause or an insignificant cause of plaintiff’s harm should not be taken from the jury if the jury may reasonably differ as to whether the conduct of the defendant was a substantial cause or an insignificant cause.  Section 434(1)(a), Restatement of Torts, Second.  Such is the case before us.  When one negligently maintains property so as to create a fire hazard to an adjoining property and fire harm results, we refuse to conclude, as a matter of law, that the negligent conduct in maintaining the fire hazard was an insignificant cause.  The issue is therefore one for the jury to consider.

Id. at 595, 379 A.2d at 114. 
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