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INTRODUCTION

Today's Courts have fashioned a full body of procedural, evidentiary and substantive law to deal with products liability cases.  The American Law Institute is fast approaching the completion of a new and comprehensive Restatement limited solely to Products Liability.  The new Restatement will supposedly provide more guidance in this area of the law than the current 402A.  Until that Restatement is completed and adopted by the Courts, Products Liability Law will continue to be pieced together from judicial precedents.

The following Update will touch on some areas of Products Liability Law and discuss recent decisions which have affected those specific areas.  It should be kept in mind that Products Liability Law is always changing and one must constantly be aware of how a seemingly established doctrine can change overnight with a key court decision.

I. MALFUNCTION THEORY

A. Standard for a Malfunction Theory

We are all well acquainted with the Malfunction Theory and its standard. A product can be shown to be defective if it malfunctions under normal use and if other causes for the malfunction are ruled out. A malfunction, unlike a design defect or warnings defect, can be established by circumstantial evidence.  As stated in Dansak v. Cameron Coca-Cola Bottling Co., Inc., 703 A.2d 489 (Pa. Super 1997):

The plaintiff, even without expert testimony articulating the specific defect, may be able to convince a jury that the product was defective when it left the seller's hands by producing circumstantial evidence. Such circumstantial evidence includes (1) the malfunction of the product; (2) expert testimony as to a variety of possible causes; (3) the timing of the malfunction in relation to when the plaintiff first obtained the product; (4) similar accidents involving the same product; (5) elimination of other possible causes of the accident, including misuse and/or abuse of the product; and (6) proof tending to establish that the accident does not occur absent a manufacturing defect.

Id. at 496.

When proceeding on a malfunction theory, the plaintiff may present a case-in-chief evidencing the occurrence of a malfunction, and eliminating abnormal use or reasonable, secondary causes for the malfunction.  Long v. Yingling, 700 A.2d 508 (Pa. Super. 1997).  From this circumstantial evidence, a jury may be permitted to infer that the product was defective at the time of sale.  Id.
Once a plaintiff has established a malfunction and introduced evidence sufficient to obviate other reasonable causes for the failure, the burden shifts to the defendant to "identify other possible non-defect oriented explanations" for the accident. However, the defendant does not have the burden of proving the existence of those other possible causes.  Id.  Once the defendant has identified other possible non-defect causes, it will be up to the jury to decide whether the plaintiff has ruled out those other reasonable causes.  The key to surviving a defendant's summary judgment motion is by decisively eliminating the other reasonable causes of the loss.  It is inappropriate to usurp the function of the jury and rule as a matter of law for the defendant at the first sign of an alternate theory of causation.  Dansak v. Cameron Coca-Cola Bottling Co., Inc., supra.
1. Failure To Produce the Product Is Not Fatal To Plaintiff's Malfunction Claim.

In Dansak v. Cameron, while the plaintiff was removing a soda bottle from its container to place it in a grocery store cooler, she severely cut her hand on the bottom of the bottle. The bottle had been packaged in plastic six-pack containers which were inserted into cardboard boxes.  The plaintiff testified that she was the only store employee responsible for filling the cooler with soda.  She testified that the entire bottom part of the bottle was missing and she did not see any broken glass or spilled liquid in the box while filling the cooler.  Based on that testimony, the plaintiff contended the bottle was defective when it left the bottlers.  However, the six-pack, including the broken bottle, had been discarded by the manager of the store after the incident.

While denying defendant's motion for Summary Judgment, the court held that the absence of the bottle did not prevent the plaintiff from proceeding on a malfunction theory.  The court held that the failure to produce the product was not fatal to plaintiff's claim if she could proceed with other circumstantial evidence under a malfunction theory, and plaintiff was in no way at fault for disposing of or failing to preserve the product.  Dansak at 497.  The court further held that plaintiff's testimony was deemed to be sufficient to establish a defect because the bottle was obviously broken at some point before it was removed from the bottlers box of six-packs, and based on that, the jury could find that the bottle was in a defective condition when it left the bottlers.  Id. at 448.  The plaintiff was deemed to have presented a case-in-chief free of abnormal use and to have negated reasonable secondary causes by virtue of her testimony that she was the only person who unpacked soda at the store, and that the bottle at issue was stored within a six-pack container inside a cardboard box that remained unopened in the cooler area until she herself opened the box.  Id.

The court's holding indicates that as long as the plaintiff can present circumstantial evidence which satisfies the malfunction criteria, even without the remains of the product in question, the plaintiff should survive a summary judgment motion and get the case to the jury.

The real question is whether or not the plaintiff will be able to satisfy the other malfunction theory criteria without the remains of the product.  For example, if a coffee maker was the only electrical device located in the area of fire origin, as established through the testimony of the plaintiff, and the remains of the coffee maker were lost during suppression and overhaul activities of the firefighters, is it possible for the plaintiff to survive a summary judgment motion and get the case to a jury?  If the plaintiff is able to present expert testimony as to a variety of possible causes for this type of coffee maker to malfunction and cause a fire; is able to rule out all other possible causes for the fire, i.e. the coffeemaker's power cord, electrical outlet and house wiring; and can offer testimony that the fire would not have occurred absent a manufacturing defect in the coffeemaker, a plaintiff should be able to survive a summary judgment motion and get the case to the jury. The real question is how successful will the plaintiff be with the jury when the plaintiff is unable to produce the product in question for examination and analysis by its own experts, as well as the defendant's experts.

2. Evidence of Other Accidents.

One type of circumstantial evidence that can be used to establish a manufacturing defect is similar accidents involving the same product.  In recent years, evidence of other accidents has been used more frequently by the plaintiff's bar as a very effective tool in product liability cases.  Some members of the defense bar claim evidence of other accidents is only used to inflame jurors and consequently inflate verdicts.  This defense claim often arises when a plaintiff has a victim from a similar accident with the same product testify live at trial.  The defendant's usual objection is that this type of testimony creates a danger of unfair prejudice and admitting this type of evidence can also lead to confusion and delay in the trial.

Generally, evidence of other accidents is admissible only if the plaintiff shows that the accidents occurred under circumstances substantially similar to those at issue in the case.  If the circumstances of the accident are not substantially similar, then the other accidents are not relevant and are consequently inadmissible.  The plaintiff has the burden of proof, even during the cross examination of a defense expert.  Wheeler v. John Deere Co., 862 F.2d 1404 (10th Cir. 1998).  The following cases discuss when evidence of prior similar accidents are admissible after a proper foundation has been laid.

a. To show the dangerous or hazardous nature or defective design of the product.

Evidence of similar accidents occurring under substantially similar circumstances and involving substantially similar components may be probative of a defective design. Jackson v. Firestone Tire & Rubber Co., 788 F.2d 1070, 1082 (5th Cir. 1986).  For purposes of proving other accidents in order to show defendant's awareness or notice of a dangerous condition, the rule requiring substantial similarity of those accidents to the accident at issue should be relaxed.  Id. at 1083.

In Jackson, the plaintiff had assembled a wheel for a truck using a Firestone rim base with Goodyear components.  While weighting the tire for balance, it exploded injuring plaintiff.  The plaintiff filed suit against Firestone alleging that Firestone's multi-piece rims were unreasonably dangerous because the risk was too great that they would not fit together with the exactness required to prevent explosive disassembly while in use.

The Appellate Court held that other cases involving multi-piece rims that did not assemble properly and exploded were sufficiently similar for the purposes of showing defendant's awareness of a dangerous condition.  Any differences in the circumstances surrounding the occurrences went merely to the weight given to the evidence.  Id.  The trial court had improperly excluded both testimony and exhibits that would have tended to provide evidence of similar accidents.

b. To demonstrate that defendant knew or should have known about the defect.

In Marois v. Paper Converting Maching Co., 539 A.2d 621 (Me. 1988), the Court held that other occurrences may be admissible in a strict liability case to show:  (1) the existence of a defective condition unreasonably dangerous to the user, and (2) causation. Evidence of prior occurrences will be admitted only if the proffering party first lays a sufficient foundation of "substantial similarity of conditions" between the immediate and the prior happenings. Id. at 625.  Once this foundation has been laid, admission of the evidence is appropriate unless it would confuse the jury, unnecessarily delay the trial, or be unfairly prejudicial.  Id.
In Marois, the plaintiff was able to offer evidence of seven (7) pending lawsuits against the defendant involving the same type of rewinding machine that caused the plaintiff's injuries.  The testimony established nothing more than the involvement of the defendant's machines in other occurrences.  The Court held that such evidence was sufficient to establish that the defendant knew, or should have known, the machine may have been unreasonably dangerous as designed and produced.  Id.  The Court further held that once the evidence was duly admitted on the notice issue, any alleged weakness of the foundation should go to the weight given the evidence by the jury.  Id.  Any deficiency therein could have been exposed on cross-examination.  Id.

c. To show causation.

The foundational requirement to establish substantial similarity before the similar accident evidence is admitted is stricter when the evidence is proffered to show the existence of a dangerous condition or causation, than when the evidence is sought to be admitted merely to show notice.  The rationale behind the standard is that the jury is invited to infer from the presence of other accidents:  (1) that a dangerous condition existed (2) which caused the accident.  Nachtsheim v. Beech Aircraft Corp., 847 F.2d 1261, 1269 (7th Cir. 1988).  Courts reason that a higher degree of similarity is required because the proof weighs on the ultimate issue to be decided by the jury.

When introducing evidence of other accidents to show causation, the sufficiency of similarity between the occurrences is based on a stricter standard.  Unfortunately, no set criteria for such a standard has been established by the courts.

d. To show failure to issue an adequate warning.

When a defendant knows of the dangerous condition of a product from other similar accidents, testimony of those accidents on the issue of whether the defendant gave its users adequate warnings of such a danger should be entered into evidence.  Firestone Tire & Rubber Co. v. Battle, 745 S.W. 2d 909, 912 (Tex. App. 1988).  In the underlying action to Firestone Tire & Rubber Co. v. Battle, the plaintiff was entitled to prove the circumstances of a prior accident so that the jury could assess the seriousness of the danger in determining whether Firestone had failed to issue an adequate warning of such danger.

The evidence of the prior accident was admissible on the issue of Firestone's alleged conscious indifference in failing to issue an adequate warning to users of its products after all the facts were known.  The trial court in the underlying action had not abused its discretion in admitting testimony of the prior accident and in deciding that the relevancy of such evidence was not substantially outweighed by the risk of unfair prejudice and confusion.  Id. at 912.

e. Impeachment of manufacturer's expert witness.

In Johnson v. Colt Industries Operating Corp., 797 F.2d 1530 (10 Cir. 1986), the court held that evidence of similar accidents involving the same product is admissible to establish notice, the existence of a defect, or to refute testimony given by a defense expert witness that a given product was designed without safety hazards.

Substantial Similarity.

The common component for admitting evidence of other accidents is that the other accidents must be "substantially similar" to the one at issue.  When offered in the plaintiff's case-in-chief, the purpose of the evidence is to show hazard, negligence or notice of a defect.  In opposing the evidence, manufacturers raise issues of excessive allocation of trial time and collateral evidence, both of which are concerns to trial courts.

The court must be apprised of the specific facts of previous accidents in order to make a reasonable determination as to whether the prior accidents are "substantially similarly".  Absent such a foundation, it is impossible for the court to make its determination as to similarity. Barker v. Deere & Co., 60 F.3d (3d Cir. 1995).

In Gumbs v. International Harvester, Inc., 718 F.2d 88, 97 (3d. Cir. 1983), the Third Circuit stated that in products liability cases, evidence of prior accidents involving the same product under similar circumstances is admissible to show notice to the defendant of the danger, to show existence of the danger, and to show the cause of the accident.  The court went on to note that the plaintiff has the burden of establishing sufficient similarity.  The courts generally examine substantial similarity on a case by case basis.

It should be noted that Federal Rule of Evidence 407 was amended, effective December 1, 1997, to make clear that the prohibition against introduction of subsequent remedial measures is applicable to products liability cases.  The Rule now makes clear that measures taken after the injury occurs are not admissible to prove "a defect in a product, a defect in a product's design, or a need for a warning or instruction."  Such evidence can, however, be introduced to establish feasibility if controverted.  It should be noted that, even if the evidence is admissible for some purpose other than to establish a defect, it would still have to be established that its relevance is not outweighed by its prejudicial effect.

II. SPOLIATION OF EVIDENCE

A. Negligent Spoliation

Not all jurisdictions have recognized an independent tort of spoliation.  A number of jurisdictions have, however, recognized such a cause of action upon the ground that a prospective civil action is a valuable probable expectancy that the court must protect from interference.  Smith v. Superior Court, 151 Cal. App. 3d 491, 198 Cal. Rptr. 829, 837 (1984).  Those jurisdictions that have recognized the tort agree that the plaintiff must show the defendant had a duty or made a promise to preserve the evidence for the plaintiff's inspection, that the defendant breached this duty or promise, that the plaintiff's injuries proximately resulted from the defendant's breach, and that the plaintiff suffered damages from the breach.

Three approaches to determining proximate cause have emerged.  The Ohio approach requires a plaintiff to demonstrate that the underlying cause of action was rendered impossible by the destruction of the evidence and that the evidence was of such a nature that it would have enabled the plaintiff to successfully pursue the separate civil action against the alleged original tortfeasor.  Tomas v. Nationwide Mutual Insurance Co., 79 Ohio App. 3d 624, 607 N.E. 2d 944, 948 (1992).

The Florida approach requires the plaintiff to demonstrate that the destruction of evidence caused a "significant impairment" in the plaintiff's ability to prove the underlying lawsuit.  Continental Insurance Co. v. Herman, 576 So. 2d 313, 315 (1990).  In Florida, the elements of a cause of action for negligent spoliation of evidence are:

(1) existence of a potential civil action, (2) a legal or contractual duty to preserve evidence which is relevant to the potential civil action, (3) destruction of that evidence, (4)significant impairment in the ability to prove the lawsuit, (5) a causal relationship between the evidence destruction and the inability to prove the lawsuit, and (6) damages.

Id. at 315.  The Florida courts recognize that this allows a plaintiff to recover even when the damages are uncertain.  Miller v. Allstate Insurance Co., 573 So. 2d 24, 27 (1990).

The California approach requires a plaintiff to demonstrate a "reasonable probability" that he would have successfully litigated the underlying case if the spoliated evidence had been available.  Smith, supra, 198 Cal. Rptr. at 836.  In addition, the California courts have identified several factors, originally delineated for the tort of negligent interference with prospective economic advantage, as relevant in determining whether a plaintiff has stated a cause of action for negligent spoliation:

(1) the extent to which the transaction was intended to affect the plaintiff, (2) the foreseeability of harm to the plaintiff, (3) the degree of certainty that the plaintiff suffered injury, (4) the closeness of the connection between the defendant's conduct and the injury suffered, (5) the moral blame attached to the defendant's conduct and (6) the policy of preventing future harm.

Velasco v. Commercial Building Maintenance Co., 169 Cal. App. 3d 874, 215 Cal. Rptr. 504, 506 (1985).  In California, there is no clear requirement that the spoliation of evidence impaired the plaintiff's ability to succeed in the underlying lawsuit.

The District of Columbia Court of Appeals recently held that a valid claim exists in D.C. for the negligent or reckless spoliation of evidence.  Holmes v. Amerex Rent-A-Car, 710 A.2d 846, 854 (D.C. Cir. 1998).  This was a case of first impression in the District of Columbia.  However, the court had twice dealt with a situation where a defendant negligently or recklessly destroyed evidence needed by the plaintiff in a civil suit between the two parties.  In those situations, the court held that "a fact-finder may be permitted to draw an adverse inference from the failure of a party to preserve evidence within his exclusive control."  Williams v. Washington Hospital Center, 601 A.2d 28, 31 (D.C. 1991).  In doing so, the court recognized that a plaintiff had a legally protected interest in the preservation of evidence required for securing recovery in a civil case.

The case was sent to the District of Columbia Court of Appeals from the United States Court of Appeals for the District of Columbia.  The District Court was wrestling with the question of whether an independent tort of spoliation existed in the District of Columbia and certified the question to the District of Columbia Court of Appeals.  Holmes v. Amerex Rent-A-Car, 113 F.3rd 1285 (D.C. 1997).  The certification was prompted by the District Court's determination that a question of District of Columbia law was determinative of a pending appeal before that court.  There was no controlling precedent to be found in the decisions of the District of Columbia Court of Appeals and, therefore, certified the question of law to the District of Columbia Court of Appeals pursuant to D.C. Code § 11‑723.  Id. at 1286.

After reviewing the case, the District of Columbia Court of Appeals held that in order to demonstrate causation, a plaintiff must demonstrate that (1) the underlying claim was significantly impaired due to the spoliation of evidence; (2) a proximate relationship exists between the projected failure of success in the underlying action and the unavailability of the destroyed evidence; and (3) the underlying lawsuit would enjoy a significant possibility of success if the spoliated evidence were still in existence.  Id., 710 A.2d at 852.

The court further held that, in light of the unique considerations surrounding the new tort, the elements of a cause of action for negligent or reckless spoliation of evidence are:  (1) existence of a potential civil action; (2) a legal or contractual duty to preserve evidence which is relevant to that action; (3) destruction of that evidence by the duty bound defendant; (4) significant impairment in the ability to prove the potential civil action; (5) a proximate relationship between the impairment of the underlying suit and the unavailability of the destroyed evidence; (6) a significant possibility of success of the potential civil action if the evidence were available; and (7) damages adjusted for the estimated likelihood of success in the potential civil action.  Id. at 854.

The Pennsylvania Supreme Court recently held that, in a design defect case, since the defendant could inspect other examples of the defective product, the unavailability of physical evidence from a specific product would not greatly prejudice the defendant.  Schroeder v. Commonwealth of Pennsylvania, Department of Transportation, et al., PICS Case No. 980722 (Pa. April 1, 1998).  The court went on to adopt the three prong test enunciated by the Third Circuit in Schmid v. Milwaukee Electric Tool Corp., 13 F.3d 76 (3d. Cir. 1994).  In Schmid, the plaintiff's expert altered an alleged defectively-designed product and the district court sanctioned the plaintiff by striking the expert's testimony.  On appeal, the Third Circuit recognized that a common penalty for spoliation is a jury instruction allowing an inference that the missing evidence would have been unfavorable to the party that destroyed it.  Id. at 78.  The court viewed prohibiting the expert's testimony as an extreme sanction.  Id. at 79.

In deciding the proper penalty for the spoliation of evidence, the Third Circuit found relevant (1) the degree of fault of the party who altered or destroyed the evidence; (2) the degree of prejudice suffered by the opposing party, and (3) the availability of a lesser sanction that will protect the opposing party's rights and deter future similar conduct.  Id.  Applying these factors, it held that barring all expert testimony because the expert disassembled the product to examine it was excessive.  Id. at 81.  It found that the expert's fault was slight and the prejudice to the opposing party was not great because the plaintiff alleged a design defect common to all products of the same model.  Id.

The Court in Schroeder held that the proper way to discourage intentional destruction of evidence is to fashion a sanction for the spoliation of the evidence based upon fault, prejudice and other available factors.  However, the court limited its holding in Schroeder to design defect cases and did not indicate how it would rule in a pure malfunction case.
In Elias v. Lancaster General Hospital, PICS Case No. 98-0692 (Pa. Super. March 30, 1998), the Superior Court refused to allow a cause of action for negligent spoliation against the hospital when it failed to preserve lead wires from plaintiff's pacemaker after they had been removed during surgery.  The court started its analysis by noting that no appellate court in the Commonwealth had recognized the distinct cause of action for spoliation of evidence either by a party litigant or a third party.  The court stated that other courts which have refused to recognize the tort of spoliation of evidence explain there is no need for a separate cause of action because adequate remedies such as adverse inferences, burden shifting, and other sanctions exist to protect a litigant from another litigant's actions.

The court further went on to hold that it did not find it necessary to create an entirely new and separate cause of action for a third party's negligent spoliation of evidence because traditional negligence principals are available and adequate remedies exist under those principals to redress the negligent destruction of potential evidence.

New Jersey also does not recognize the tort of negligent spoliation of evidence.  In Proske v. St. Barnabas Medical Center, 313 N.J. Super. 311, 712 A.2d 1207 (N.J. Super. A.D. 1998), the court held that, if the tort of negligent spoliation was recognized, the elements of the tort would be:

(1) pending or probable litigation involving the plaintiff; (2) knowledge on the part of the defendant that litigation exists or is probable; (3) willful or, possibly, negligent destruction of evidence by the defendant designed to disrupt the plaintiff's case; (4) disruption of the plaintiff's case; and (5) damages proximately caused by the defendant's acts.

Id., 712 A.2d at 1210-1211.  The court further held that new causes of action should be created by legislative enactment or by the Supreme Court rather than by an intermediate appellate court. Id., 712 A.2d at 1212.  The court in Proske specifically rejected the holding in Callahan v. Stanley Works and Home Depot, USA Inc., 306 N.J. Super. 488, 703 A.2d 1014 (Law Div. 1997), which had previously recognized the tort of negligent spoliation.
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