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SPOLIATION OF EVIDENCE

I.  What is Spoliation

a. Almost every jurisdiction has its own spoliation criteria.  They generally are comprised of the following elements:

i. Before making a finding that evidence has been improperly lost or destroyed, there must be a duty to preserve and maintain evidence.

1. A homeowner could have reasonably forseen litigation at the time that she disposed of an allegedly defective ladder.  State Farm Insurance Co. v. Chase, 2002 Westlaw 47796 (Minn.App.)

2. A party is under an express duty to preserve evidence once suit is filed.  Kromisch v. United States, 150 F.3d 112, 126 (2d Cir. 1998). 

3. Documents destroyed pursuant to a document retention policy.

a. If the corporation knew or should have known that documents, at some point in the future would become material, then such documents should be preserved.  A corporation cannot blindly destroy documents and expect to be shielded by a seemingly innocuous document retention policy.  Levy v. Remington Arms Co., 836 F.2d 1104 (8th Cir. 1988).

b. Deliberate destruction of records before the statute of limitations has run on the incidents described in those records amounts to suppression of evidence.  Reingold v. Wet ‘N Wide Nevada, Inc., 113 Nev. 967, 944 P.2d 800, 802 (1997).

ii. A party must be shown to have possessed ownership or control over the lost evidence, such that the loss can be fairly attributed to the party.

iii. The lost or destroyed evidence must be shown to be relevant to a claim or defense in the litigation.

II. Fire Scene Preservation

a. Every reasonable effort should be made to place potentially responsible parties on notice of the loss immediately and before the scene is altered.

i. Should be the responsibility of consultant or attorney.

ii. When in doubt, place everyone on notice.

iii. Notice should be in writing, either via facsimile transmission or certified mail; return receipt requested.

iv. Notice should be factual and contain no opinions or analysis. 

b. Majority View- The Entire Fire Scene Need Not Be Preserved.

i. In Farm Insurance Co. v. Amana Refrigeration, 698 NYS2d 300 (1999), the trial court dismissed a claim against Amana on the basis that a toaster oven that was near the allegedly defective refrigerator was not saved from the fire scene and because it had not been examined as a possible cause for the fire.  The appellate court noted that the toaster oven was not a key piece of evidence that should have been preserved and because there was sufficient evidence to establish that the refrigerator was at the origin of the fire, there was no basis for a spoliation sanction.

ii. Mount Olivet Tabernacle Church v. Edwin L. Wiegand Division, 781 A.2d 1263 (2001) involved a fire caused by an immersion heater in a baptismal pool.   The defense argued that the entire fire scene needed to be preserved to allow for the development of alternative theories for the fire.  The appellate court held:

Appellant suffered a relatively low degree of prejudice.  The record reveals that Appellant presented a vigorous defense to the Church’s theory of causation, and presented a renowned fire expert to render an opinion based on the Church’s evidence.  The investigations of the Church and the fire marshal did not reveal an alternative source of the fire; thus, the failure to preserve the entire scene resulted in only a speculative degree of prejudice.  781 A.2d at 1272.

c. Minority View- The Entire Fire Scene As Material Evidence.

i. National Fire Protection Association’s 2001 Guide for Fire and Explosion Investigations (“NFPA 921”) contains an entire chapter setting forth the procedures that fire inspectors are to follow in determining the origin of the fire (Chapter 15) and a second chapter similarly outlining the procedure for determining a fire’s cause (Chapter 16).  NFPA 921, § 14.3 provides, in pertinent part:

Every attempt should be made to protect and preserve the fire scene as intact and undisturbed as possible, with the structure, contents, fixtures and furnishings remaining in their pre-fire locations. . . As a result, the entire fire scene should be considered physical evidence and should be protected and preserved.

ii. Recent arguments that the entire fire scene is actually evidence, and the failure to save the fire scene constitutes spoliation, are troubling because in some instances, courts have been persuaded to completely dismiss claims.  In Allstate Insurance Co. v. Sunbeam Corp., 865 F.Supp. 1267 (N.D.Ill. 1994), the trial court held that a subrogating insurer’s failure to preserve evidence from the fire scene justified dismissal.  In Sunbeam, the fire investigator preserved only the service tank connected to the grill, the connecting fittings, the remains of the regulator, and the remains of the burners from a gas grill that allegedly caused a fire.  The investigator directed that the remaining items of evidence be thrown away, including other items in the origin area.  The judge agreed with the defense argument that the failure to preserve this evidence justified dismissal because the discarded evidence was critical to the defendant’s ability to present a credible defense.  The court’s analysis also rested on the fact that Allstate made little effort to notify the defendant of its claim.

iii. In Hoffman v. Ford Motor Co., 587 N.W.2d 66 (Minn.App. 1998), the court granted a dismissal of the plaintiff’s complaint because the defendant had no opportunity to view the fire scene.  The court held:

As the experts indicated, a fire scene itself is the best evidence of the origin and cause of a fire.  This scene consisted of a house, a garage, motor vehicles, gasoline-powered implements, combustible materials and fire debris. 587 N.W.2d at 71.

III. Intentional Destruction of Evidence.

a. In general, most courts addressing the issue of spoliation have held that an adverse inference may be drawn only when it has been demonstrated that the destruction of evidence was intentional.  See Hirsch v. General Motors Corp., 266 N.J.Super. 222, 628 A.2d 1108 (1993) (holding that, as a prerequisite to drawing an adverse inference instruction, there must be a showing that the destruction of evidence was intentional); Turner v. Hudson Transit Lines, Inc., 142 F.R.D. 68 (S.D.N.Y.1991); Britt v. Block, 636 F.Supp. 596 (D.Vt.1986); Phillips v. Covenant Clinic, 625 N.W.2d 714 (Iowa 2001); Scout v. City of Gordon, 849 F.Supp. 687, 691 (D.Neb 1994).

b. Sanctions.

i. As indicated above, dismissal of case can occur.

IV. Negligent Destruction of Evidence.

a. Where the destruction was negligent rather than willful, special caution must be exercised to ensure that the inference is commensurate with information that was reasonably likely to have been contained in the destroyed evidence.  Where ... there is no extrinsic evidence whatever tending to show that the destroyed evidence would have been unfavorable to the spoliator, no adverse inference is appropriate. Turner v. Hudson Transit Lines, Inc., supra, at 77.

b. In Thomas v. Isle of Capri Casino, 781 So.2d 125, 133 (Miss. 2001), the court reasoned that “[r]equiring an innocent litigant to prove fraudulent intent on the part of the spoliator would result in placing too onerous a burden on the aggrieved party.  To hold otherwise would encourage parties with weak cases to ‘inadvertently’ lose particularly damning evidence and then manufacture ‘innocent’ explanations for the loss.  In this way the spoliator would essentially destroy evidence and then require the innocent party to prove fraudulent intent before the destruction of the evidence could be used against it.”

c. Sanctions.

i. In Patton v. Newmar Corp., 538 N.W.2d 116 (Minn. 1995), the court excluded plaintiff’s expert’s testimony due to the negligent destruction of certain automobile parts in a product liability case.

ii. The more traditional sanction is an adverse inference instruction given to the jury.  Stender v. Vincent, 992 P.2d 50 (Hawaii 2000).
RIGHT OF SUBROGATION BY LANDLORD’S PROPERTY INSURER AGAINST NEGLIGENT TENANT

I. Different Approaches Taken by the Courts.

a. Tenant is a Co-Insured on Landlord’s Policy As A Matter of Law and Subrogation Will Not be Allowed.

i. States:  Alaska and Nebraska.

ii. Rationale:  Landlord-tenants are co-insureds for subrogation purposes because of the reasonable expectations they derive from their privity under the lease, their insurable interests in the property, and the commercial realities under which lessors insure leased premises and pass on the premium cost in rent and under which insurers make reimbursement for fires negligently caused by their insureds' negligence.  6A John A. & Jean Appleman, Insurance Law and Practice § 4055.

b. Subrogation Depends on the Intent of the Parties As Expressed in the Lease Agreement.

i. States:  Arizona, Colorado, Georgia, Idaho, Illinois, Indiana, Kentucky, Louisiana, Massachusetts (commercial leases), New Jersey, New York, Ohio, Pennsylvania, Rhode Island and Virginia.

ii. Rationale:  In construing an agreement, the primary duty of the court is to determine and give effect to intention of parties.  A written agreement must be interpreted so as to give meaning to, and to harmonize, all of its provisions.

iii. Some Key Lease Provisions Which the Courts May Analyze To Determine the Intent of the Parties.

1. Waiver of Subrogation.

a. Example:  "Each party hereby releases the other party from any liability for all losses and damages occasioned to the releasor's property located within the Shopping Center. . . ."  

2. Tenant’s Pro-Rata Sharing of Building Operating Expenses, Which Includes Cost of Insurance.

a. Example:  “. . . Tenant shall pay Tenant’s Pro Rata Share of the reasonable costs paid by Landlord to operate, maintain, insure and repair the Common Areas only . . . .”

3. “Yield-Up” or Re-Delivery Clause.

a. Example:  “upon termination of the lease in any fashion, the Tenant will deliver the Premises peaceably to the Landlord in as good repair as when taken, except for reasonable and normal wear and tear.”

b. Example:  “6. REPAIRS: Tenant shall, at its own sole cost and expense, make all repairs it deems necessary to the interior of the demised premises, including all windows, and at the end of this term or any extension thereof, shall surrender the demised premises to Landlord in substantially the same condition as when received, ordinary wear and tear and loss or damage by fire, Acts of God, or other casualty excepted. " (Emphasis added.)

4. Indemnity 

a. Example:  “Tenant shall indemnify the Landlord from any and all losses, claims and damages arising from (a) Tenant’s use of The Premises or Common Area; (b) the conduct of its business; (c) any act or omission to act, activity, work or thing done, permitted or suffered by the Tenant in or about the Premises default in the performance of any obligation of the Tenant, its against, contractors or employees, to be performed under the terms of the lease; or required by law, or (e) arising from any act or negligence of any Tenant or any of its agents; contractors or employees, and from and against all costs, attorneys fees, expenses and liabilities incurred in connection therewith.”  (Emphasis added.)

5. Requirement for Tenant to Procure and Maintain Liability and Property Insurance.

a. Example:  Tenant, at its own cost and expense, shall procure and maintain in full force and effect on and after the Delivery Date and throughout the Term: (i) commercial general liability insurance protecting and insuring Tenant, naming Landlord as “additional insured” with regard to the Premises, and having a combined single limit of liability of not less that Five Million ($5,000,000.00) Dollars per occurrence for bodily injury, death and property damage liability; and (ii) standard “All-Risk” insurance . . . .”

6. Requirement for Landlord to Procure and Maintain Liability and Property Insurance.

a. Example:  Landlord shall procure and maintain in full force and effect on and after the Commencement Date and throughout the Term commercial general liability insurance with regard to the Common Areas protecting and insuring Landlord, naming Tenant as “additional insured”, and having a combined single limit of liability of not less that Five Million ($5,000,000.00) Dollars per occurrence for bodily injury, death and property damage liability. 

c. Tenant is Presumed to Be a Co-Insured. 

i. States: California and New Hampshire.

ii. Rationale:  Where the agreement adverts to the possibility of fire and there is no clear language or other admissible evidence showing an agreement to the contrary, a lease agreement should be read to place on the lessor the burden of insuring the premises (as distinguished from the lessee's personal property) against lessor and lessee negligence. Where the lease has been drawn by the lessor, its language will be construed strictly against the lessor and its insurer.

d. Subrogation is Not Allowed Unless the Lease Expressly Allows For It.

i. States:  Connecticut, Delaware, Florida, Maine (residential lease), Massachusetts (residential lease), Michigan, Minnesota, Missouri, Nevada, North Dakota, Oklahoma, Tennessee (federal court decision), Utah and Washington.

ii. Rationale:  A tenant is deemed to be a coinsured of the landlord because: (a) both parties have an insurable interest in the premises, the landlord as owner, and the tenant as possessor, of the fee; and (b) the tenant's rent presumably includes some calculation of the landlord's fire insurance premium.  Sutton v. Jondahl, 532 P.2d 478 (Okla. Ct. App. 1975).

e. Statutes Affecting Subrogation.

i. Kansas- K.S.A. 58-2555(f)- imposes responsibility on a tenant for negligent destruction or damage to leased premises.

ii. South Carolina: S.C.Code Ann. § 38-75-60 (1998)- subrogation against a tenant is not allowed unless tenant acts recklessly or intentionally.

iii. Wisconsin- Wisconsin Statutes, § 704.07(3)(a)- residential tenant is required to pay for damage to the property caused by tenant’s negligence.

II. Tenant’s Breach of Lease Provisions May, Under a Risk-Allocation Analysis, Contractually Void a Waiver of Subrogation.

a. Where a tenant breached three key provisions of a lease (failed to list the building owner as an insured, hired an uninsured contractor to perform construction work which led to fire and failed to obtain an insurance policy with $3 million in liability coverage), the Court held that the tenant frustrated the risk-shifting agreement and tenant was not contractually entitled to enforcement of the waiver of subrogation.  Liberty Mutual Insurance Co., et. al. v. Perfect Knowledge, Inc., et. al., 752 N.Y.S.2d 677 (N.Y.App. Div. 2002).
b. Examples of other Lease Provisions Which, If Breached, May Support an Argument for Voiding a Waiver of Subrogation.

i. “[Tenant] will not use or permit any person to use the Premises or any part thereof for any use or permit any person to use the Premises or any part thereof for any use or purpose in violation of the laws of the United States, the State of Colorado, the ordinances or other lawful regulations of the City of Arvada, or of any other lawful authorities.”

ii. “[Tenant] will not store, use or dispose of any Toxic Materials (defined below) or permit others to store, use or dispose of Toxic Materials in, on or about the Premises or the Project.  Tenant, at its sole cost, will comply with all laws relating to Tenant’s storage, use and disposal of hazardous, toxic or radioactive matter or any substance designated as such by federal or state law or regulation (collectively ‘Toxic Materials’).”

iii. “. . . no refuse, scrap, debris, garbage, trash, bulk materials, or waste shall be kept, stored or allowed to accumulate on the Premises or the Land except as may be enclosed within the Premises and except a standard trash receptacle . . . .”

III. A Claim Based Upon Tenant’s Willful and Wanton Negligence May Be Permitted Under a Theory That Considers a Waiver of Subrogation to Constitute An Exculpatory Agreement.

a. An exculpatory agreement, which attempts to insulate a party from liability from his own negligence, must be closely scrutinized, and in no event will such an agreement provide a shield against a claim for willful and wanton negligence. Barker v. Colorado Region, 35 Colo.App. 73, 532 P.2d 372 (1974); Kansas City Power & Light Company v. United Telephone Company of Kansas, Inc., 458 F.2d 177 (1972); Ciofalo v. Vic Tanney Gyms, 10 N.Y.2d 294, 220 N.Y.S.2d 962, 177 N.E.2d 925 (1961).   

IV. Recommendations for Resolving Lease Issues With a Minimum of Expense.

a. Consider the following approach:

i. File civil action early on in investigation as declaratory judgment and/or third party subrogation action, prior to incurring significant expert expenses.

ii. Agree, in situations where the possibility exists that the court might consider the tenant as a co-insured, to limiting the subrogation claim to the amount of the tenant’s insurance coverage to avoid allegation of bad faith.

iii. Attempt to resolve matter via declaratory judgment and/or summary judgment.

iv. Be cognizant of attorney fees provision in lease.

THE “ACT OF GOD” DEFENSE

The four elements of a negligence cause of action are: (1) duty, (2) breach, (3) proximate cause, and (4) damages or injury.  Harbeson v. Parke-Davis, Inc., 98 Wn.2d 460, 468, 656 P.2d 483 (1983).  When an unusual natural phenomenon occurs and damages property, it may appear that an “Act of God” was the proximate cause of the damage.  However, the “Act of God” defense is available to a defendant only when the defendant can prove that a natural event was the sole proximate cause of the damage.  Wilson v. Calder, 518 P.2d 952 (Colo. App. 1973).  See also Renegar v. Bogie, 186 P.2d 820, 199 Okl. 427 (1947) (only when an Act of God is the sole cause of injury is no one liable for damages); Mancuso v. Southern Cal Edison Co., 283 Cal. Rptr. 300, 310, 232 Ca. App. 3d 88 (1991) (the Act of God rule applies only when human agency does not participate in proximately causing the harm).


There can be no combination of an Act of God and fault of man.  For the “Act of God” defense to be available, the Act of God must be the sole cause of the injury.  Ely v. Kirk, 707 P.2d 706, 711 (Wyo. 1985).  See also Mancuso, supra, at 310 (if defendant’s negligence combines with an “Act of God” to cause injury, liability will result).  When two causes combine to produce injury, one being the negligent act of a defendant and the other being an Act of God for which neither party is responsible, then the defendant is liable for any loss caused by his own act concurring with the Act of God, provided the loss would not have been sustained by plaintiff but for the defendant’s negligence.  Burton v. Douglas County, 13 Wn. App. 151, 539 P.2d 97 (1975).  See also Fairbrother v. Wiley’s Inc., 183 Kan. 579, 331 P.2d 330 (1958) (generally a defendant is not relieved of liability for negligence on the excuse that the proximate cause was some “Act of God” when the “Act of God” would not have caused harm but for human negligence which contributed).


When a natural event is so overwhelming and destructive to cause damage, regardless of whether the defendant was negligent, the defendant’s negligence cannot be held to be the proximate cause of the injury.  Shepard v. Graham Bell Aviation Services, 56 N.M. 293, 243 P.2d 603 (1952).  See also Mancuso, supra, at 310 (if the consequences of the natural event, no matter how foreseeable, could not have been prevented or mitigated by the defendant, then the defendant cannot be liable).  In order to rise to the level of an Act of God, the accident must be “due directly and exclusively to natural causes without human intervention and which could not have been prevented.”  Ely v. Kirk, 707 P.2d 706, 711 (Wyo. 1985).  Someone with a duty to protect others from injury cannot escape liability on the grounds that an injury was caused by an Act of God unless the natural phenomenon which caused injury was so far outside the range of human experience that ordinary care did not require that it be anticipated.  Wells v. City of Vancouver, 77 Wn.2d 800, 467 P.2d 292, 295 (1970).  However, it is not enough that the event merely be unforeseeable, the event must be “so unusual in its proportions that it could not be anticipated by a defendant.”  Mancuso v. Southern Cal Edison Co., 283 Cal. Rptr. 300, 310, 232 Cal. App. 3d 88 (1991).  

In Burton v. Douglas County, 14 Wn. App. 151, 539 P.2d 97 (1975), the plaintiff sought to recover for damage to his home caused by a road that concentrated and deposited surface waters on his property.  An extremely heavy rainstorm in June 1972 funneled surface waters onto the plaintiff’s property. A severe rainstorm would only occur approximately every 25 years and thus was considered an “Act of God.”  However, the county’s road acted as an artificial drain, collecting, channeling, and depositing surface water onto the plaintiff’s property.  Therefore, the county was liable to the plaintiff for damages to the property.  The county was not found negligent for its construction of the road, rather the fact that the road constituted an artificial channel was sufficient to assign liability to the county because the road’s condition concurred with the Act of God in producing the plaintiff’s damages. 


In 1962, high winds raced through Vancouver, Washington ripping the roof off of an airplane hangar, which struck a bystander.  In Wells v. City of Vancouver, 77 Wn.2d 800, 467 P.2d 292 (1970), the person injured by the roof alleged that the city was negligent in the structural design of the hangar and that the hangar did not meet the applicable building code in effect at the time of construction.  The defendant argued that an Act of God caused the building to disintegrate and that the defendant could not reasonably have foreseen that the building would be struck by such a violent windstorm.  The court found that a defendant cannot escape liability for injuries to a person or property on the grounds that the damage was caused by an Act of God, unless the natural phenomenon which caused the injury was so far outside the range of human experience that ordinary care did not require that it should be anticipated or provided against.  It is not sufficient that the phenomenon is an unusual or a rare occurrence.  To be considered an “Act of God” and relieve a defendant of liability, the natural phenomenon which causes an injury must be “so far outside the range of human experience that ordinary care does not require that it should be anticipated or provided against.”  

According to one court, the Act of God defense should not be considered in any case in which recovery is sought on a negligence theory.  Cox v. Vernieuw, 604 P.2d 1353, 1358 (Wyo. 1980).  In order to find an Act of God, there must first be a finding that the defendant has no fault, i.e., no negligence.  Therefore, applying the Act of God defense is simply another way of saying that the defendant was not negligent.  If the defendant must be found without fault in order to apply the Act of God defense, then the case ends with the finding of no negligence and any finding with respect to an Act of God is superfluous.  Therefore, if culpable conduct on the part of the defendant is a proximate cause of the loss, the Act of God defense is of no avail and recovery through subrogation is possible.


When a natural disaster strikes, a prudent property insurer will take steps to insure that the fault of man did not cause or contribute to the loss.  If investigation establishes that the loss was not solely due to an Act of God, then subrogation recovery can be possible.  Recent weather events, many of which are attributed to the El Nino/La Nina cycle, suggest that major property losses will occur at greater frequency in the future.  It should not be assumed that all losses resulting from a natural disaster are simply an Act of God.  Proper investigation can ensure that viable subrogation opportunities are not overlooked.

THE ECONOMIC LOSS DOCTRINE

The economic loss doctrine prohibits tort recovery for “economic loss,” generally defined as loss resulting from product failure when there is no personal injury or damage to “other property.” See, W. Dudley McCarter, The Economic Loss Doctrine in Construction Litigation, 18-JUL Construction Law. 21 (July, 1998).    

Typically, the economic loss doctrine arises in product liability cases where the “injury” is limited to the product itself.  East River Steamship Corp. v. Transamerica Delaval Inc., 476 U.S. 858 (1986).  In such cases, to recover for “economic losses,” including damages for diminution or inadequate value, costs of repair or replacement of the defective product or consequent loss of use or profits, contract remedies alone exist.  The policy behind the rule is that the loss of the value of a product that suffers physical harm - say, a product that destroys itself by exploding - is very much like the loss of the value of a product that does not work properly or at all.  Id. at 870.  The complaining party has simply lost the benefit of its contractual bargain, and thus, “contract law, and the law of warranty in particular,” is the appropriate remedy. Id. at 872-872.

Therefore, according to the United States Supreme Court in East River, a plaintiff cannot recover for either the physical damage a defective product causes to the “product itself,” or those incidental and consequential damages flowing from damage to the “product itself,” i.e. lost profits, costs of repair/replacement, etc. Id.  However, a plaintiff can recover in tort for damage caused to “other property,” defined as anything besides the product which the manufacturer placed into the stream of commerce which was purchased by the initial user. Saratoga Fishing Company v. J.M. Martinac & Company, 520 U.S. 875 (1997).  A majority of jurisdictions have adopted East River and prohibit tort recovery for economic damages where there is no personal injury or damage to property “other than the component that was the subject of the sale.” See, W. Dudley McCarter, The Economic Loss Doctrine in Construction Litigation, 18-JUL Construction Law. 21 (July, 1998); 2-J Corporation v. Tice, 126 F.3d 539 (3rd Cir. 1997)(applying Pennsylvania law); Alloway v. General Marine Industries, L.P., 149 N.J. 620, 695 A.2d 264 (1996); Bocre Leasing Corporation v. General Motors Corporation, 645 N.E.2d 1195 (N.Y. 1995), contra, Neibarger v. Universal Cooperatives, Inc., 439 Mich. 512, 486 N.W.2d 612 (1992).

 Unfortunately, for those pursuing subrogation actions, a growing number of jurisdictions have extended the economic loss doctrine beyond that envisioned by the East River court, and have narrowly construed the “other property” exception.  Neibarger v. Universal Cooperatives, Inc., 439 Mich. 512, 486 N.W.2d 612 (1992); Detroit Edison Co. v. Nabco, Inc., 35 F.3d 236 (6th Cir. 1994)(applying Michigan law); Dakota Gassification Co. v. Pascoe Building Systems, 91 F.3d 1094 (8th Cir. 1996)(applying North Dakota law); Corsica Cooperative Association v. Behlen Manufacturing Co., Inc., 967 F. Supp. 382 (D.S.D. 1997)(applying South Dakota law). This growing trend, although still in the minority, severely hampers the potential for successful subrogation recovery for a large number of cases.  

In Colorado, the economic loss doctrine was first addressed in Hiigel v. General Motors Corp., 190 Colo. 57, 554 P.2d 983 (1975).  The court held simply that damage to the product itself was covered under the doctrine of strict product liability.  Id. at 64.  It limited its holding only by declining to extend the doctrine to “commercial or business loss.”  Id. at 65.  The court of appeals subsequently construed this phrase as meaning “lost profits or loss of  the benefit of a bargain.”  Aetna Cas. & Sur. Co. v. Crissy Fowler Lumber Co., 687 P.2d 514, 517 (Colo. App. 1984).  Thus, the plaintiff was allowed to recover for property damage incurred by the defective product itself.  Id.  The same interpretation of the Hiigel holding was applied in Biosera, Inc. v. Forma Scientific, Inc., 941 P.2d 284 (Colo. App. 1996).  There, plaintiff sought to recover damages for lost blood cell antibodies stored in an allegedly defective ultra-cold freezer.  Id. at 285.  Because the damages plaintiff sought were based on lost income, the court held that they were not recoverable.  However, in Richard O’Brien Cos. v. Challenge-Cook Bros., Inc., 672 F. Supp. 466 (D. Colo. 1987), the federal judge took it upon himself to limit the holding of the Colorado Supreme Court.  The court limited Hiigel to its particular facts and stated that “plaintiffs may not claim damages for injury to a product itself in tort pursuant to a commercial transaction.”  

In Town of Alma v. AZCO Construction, Inc., 10 P.3d 1256 (Colo. 2000), the court stated that “a party suffering only economic loss from the breach of an express or implied contractual duty may not assert a tort claim for such a breach absent an independent duty of care under tort law.”  The economic loss rule applies only when the contract itself imposes a standard of care on the parties’ actions.  Cissell Mfg. Co. v. Park, 36 P.3d 85 (Colo.App. 2001), held that damages arising from the use of commercial clothing dryers were economic losses which were barred by the economic loss rule.  The court found that the plaintiff’s “negligence claim was based on the existence of a duty that arose from the terms of the contract.”  The negligence and contract claims were therefore equivalent and the negligence claim was dismissed.

PRODUCT LIABILITY DEFENSES


Several defenses are available to a manufacturer in a typical product liability claim.  Consequently, a substantial portion of a trial attorney’s time in a product liability case involves deflecting illusory defenses while also addressing meritorious product liability defenses. Many of the usual defenses revolve around the product user’s conduct at the time of the accident.  State courts across the county have addressed these issues and have adopted unique nuances, which go beyond the limited scope of this outline.  For each specific factual scenario, the governing state law for strict product liability defenses should be consulted.


Abnormal Use/Misuse

In order to recover on a theory of strict product liability, a plaintiff must prove that (1) the product was defective; (2) the defect was a proximate cause of the plaintiff’s injuries; and (3) the defect existed at the time it left the manufacturer’s control.  Liability under Section 402A of the Restatement (Second) of Torts may only be imposed upon proof that the product lacked an element necessary to make it safe for its intended use.  Whether a use was intended for a product depends on whether the use was “reasonably foreseeable” by the seller.


In many product liability cases, defendants will assert that the use of the product by the plaintiff was “abnormal” or a “misuse” of the product.  Although lawyers and judges alike term “misuse” as a defense in a product liability action, in reality, it is part of the plaintiff’s case to prove the intended use of the product.  Therefore, if a plaintiff does not establish that he was using the product in an intended manner, a judge or jury could conclude that a plaintiff has failed to prove an essential part of its cause of action.  Moreover, some courts have found that the issue of misuse of a product only becomes relevant where the plaintiff’s use was either “unforeseeable or outrageous.”


Some defendants have even argued that whenever someone is injured while using a product, the use must have been an unintended one (i.e., the “intended use of the product does not involve injuring anyone”).  However, courts have consistently held that this is an invalid argument and that accidents are included among the “intended uses” of a product.  

.
Assumption of the Risk
Assumption of the risk is raised in virtually every case involving a product user who is injured.  Courts across the country vary in their application of assumption of the risk to strict product liability claims, however, most courts permit assumption of the risk as a viable defense.  Essentially, assumption of the risk is based on the notion that, by taking the chance of injury from a known risk, the plaintiff has consented to relieve the defendant of its duty toward him.  This defense typically involves a subjective awareness of the risk inherent in an activity and the willingness to accept it.  Although assumption of the risk and contributory negligence theories sometimes overlap because certain conduct by the plaintiff may exhibit all of the elements of both, assumption of the risk is a separate defense with a distinct character.  Assumption of the risk must be evaluated in terms of deliberate conduct on the part of the product user.  Before the doctrine of assumption of the risk will be applied to prevent recovery, the evidence must establish conclusively that the plaintiff was subjectively aware of the risk.


There are four versions of assumption of the risk as outlined in the Restatement of Torts.  However, only one will typically arise in a product liability matter.



1.
Consent Defense



Under the “consent defense”, the assumption of risk occurs in cases where a plaintiff expressly consents to relieve a defendant of its obligation to exercise care for the protection of the plaintiff.  In these cases, the plaintiff agrees to take his or her chances as to injury from a known or possible risk.  Restatement (Second) of Torts Section 496A, comment c(1).  This form of assumption of the risk, where a defendant can establish that a plaintiff expressly consented to encountering the risk of injury before it occurred, is extremely rare in a products liability case.  



2.
Implied Agreement to Relieve Defendant of Responsibility



The second form of assumption of the risk recognized by the Restatement involves a situation where the plaintiff has voluntarily entered into some relation with the defendant which he or she knows to involve a risk.  In these circumstances, the plaintiff is regarded as tacitly or impliedly agreeing to relieve the defendant of responsibility.  These situations typically arise when a spectator attends a sporting event where it is known that baseballs or hockey pucks leave the playing area.  Restatement (Second) of Torts Section 496A.  Again, it would be most unusual for a defendant in a strict product liability matter to prove that the plaintiff entered into some relationship with the product manufacturer that led to an assumption of the risk.  



3.
Voluntary Acceptance of Risk Created by the Defendant



The third form of assumption of the risk involves a situation where a plaintiff is aware of the risk created by the conduct of a defendant and subjectively agrees to accept the risk and to encounter it.  Restatement (Second) of Torts Section 496A, comment c.  Realistically, this is the only version of the defense that can be properly raised in a product liability case, but it is difficult to prove.

The cases have repeatedly held that with this type of assumption of the risk, the danger must subjectively  be understood by the plaintiff who then voluntarily (not negligently) decided to accept the risk.  Therefore, in the typical punch-press situation where the operator is aware of the risk of using the machine without a guard, but inadvertently places his or her hand at the point of operation, the plaintiff should not be charged with assuming the risk of injury.  Moreover, some courts have determined that being compelled to take a risk by an employer obviates the “voluntariness” prong of the assumption of the risk defense.  Therefore, an employee who is aware of the risk but is required by his employer to use the product cannot be deemed to have “voluntarily” accepted this risk.  



4.
Unreasonable Acceptance of a Known Risk



The fourth form of assumption of the risk involves a plaintiff who voluntarily encounters a known risk as a result of his own negligence.  Restatement (Second) of Torts Section 496A.  Since negligence in accepting the risk is typically inadmissible in a product liability case, this form of defense should never be given to the jury.  Courts have nevertheless consistently confused this issue and allowed the jury to evaluate a plaintiff’s negligence in encountering the risk.  Typically, it is yet another way for a defendant to get the plaintiff’s comparative negligence in front of the jury.  

Intended User


Although Section 402A of the Restatement (Second) of Torts provides that manufacturers/sellers of defective products can be liable to the “user or consumer”, some courts have engrafted an additional requirement that a plaintiff prove he was an “intended user of the product.”  Essentially, these cases stand for the proposition that an unintended user who utilized a product in a reasonably intended fashion, cannot recover.  


For example, in Griggs v Bic Corporation, 981 F.2d 1429 (3d Cir. 1992), the Third Circuit Court of Appeals addressed the issue of “intended user.”  The Court ruled that a young child was not an intended user of a Bic lighter.  The Court held that there is a “duty” in strict liability law to guard against foreseeable use by intended users in the context of the initial determination of defect.  Therefore, no matter how foreseeable an injury may be, such as operating a cigarette lighter, unless the user was an intended one (from the standpoint of the manufacturer), the defendant may very well be immune from strict liability.  


Substantial Change in the Product

If there has been a substantial modification made to the product, which was not reasonably foreseen by the manufacturer, and if the modification is a superseding cause of the user’s injury, the manufacturer is relieved of liability even if there was a design defect existing at the time the product was delivered to the purchaser.  Section 402A specifically states that a seller of a product will be liable for injuries caused by that product if “it is expected to reach the end-user or consumer without substantial change in the condition in which it was sold.”  See Section 402A (1)(b) Restatement (Second) of Torts.  By its very terms, Section 402A indicates that only unexpected, substantial changes will absolve the seller of a product from liability for injuries caused by that product.  Accordingly, in order to establish this defense, there must be an “unforeseeable” substantial change that is a superseding cause of the accident.  That is, if alterations to the product should have been “reasonably anticipated” by the seller, the changes would be substantial within the meaning of 402A only if they were negligently or improperly implemented.  For some courts, the test in such a situation is whether the product manufacturer could have reasonably expected or foreseen such an alteration.  


Technical Defenses Based on the Law

In certain limited situations, a defendant can argue that a state law product liability claim is barred because of a federal statute governing the manufacture and distribution of the product.  The United States Supreme Court has held that federal preemption of state law can occur (1) where Congress explicitly preempts the state law; (2) where a state law actually conflicts with federal law; and (3) where Congress has implicitly indicated an intent to occupy a given field to the exclusion of state law.  The following list of categories identifies areas where federal preemption may become a defense available to a product manufacturer:


1.
Automobiles – The National Traffic and Motor Vehicle Safety Act of 1996, 49 U.S.C. Section 30101, et. seq. is an expansive law dealing with uniform regulations for motor vehicle safety.  


2.
Drug Labeling – The duty of a drug manufacturer, packer or distributor to label prescription drugs is governed by 21 U.S.C. Section 352 and accompanying regulations.  


3.
Medical Devices – The Medical Device Amendments of 1976 (MDA), 21 U.S.C. Section 360c, et. seq., to the Food, Drug and Cosmetic Act prohibits states from requiring safety or effectiveness standards “different from, or in addition to any requirement applicable under the Medical Device Amendments.”


4.
Certain Chemicals – The Federal Insecticide, Fungicide and Rodenticide Act provides for limited preemption of certain chemicals and related devices.  This federal statute can be found at 7 U.S.C. Section 136v.  


Essentially, defendants raise federal preemption under these acts of Congress when they claim their product complies with the federal statute and regulations governing the product in question.  In these circumstances, once a determination is made that the product manufacturer has complied with the federal laws, any state law product liability claims are barred and expressly preempted by federal law.  

STATUTES OF REPOSE

Statutes of repose have been enacted by state legislatures to limit the time in which claims can be brought against architects, engineers, and contractors for damages to real property.  For example, Colorado has adopted a six-year statute of repose barring claims for losses involving improvements to real property more than six years after substantial completion.  Colorado has also adopted a statute of repose that bars claims for losses involving manufacturing equipment more than seven years after first use.  In certain circumstances, a defendant could argue that both the six year statute of limitation under CRSA § 13-80-104 (improvements to real property) and the seven year statute of repose under CRSA § 13-80-107 (manufacturing equipment) apply to bar a subrogation claim.  Questions affecting a potential property subrogation claim are (1) whether the loss involves a product or an improvement to real property and (2) if it is a "product," is it manufacturing equipment? 

1.  Does the loss involve a product or an improvement to real property?
Product liability cases are not proper where an injury was caused by defective real property.  It is the nature of the activity, rather than the characterization of the property, that controls.  An improvement to real property is not a product under Colorado law.

CRSA § 13-80-104 limits actions against architects, contractors, builders or builder vendors, engineers, inspectors and others:

(1)(a) Notwithstanding any statutory provisions to the contrary, all actions against any architect, contractor, builder or builder vendor, engineer, or inspector performing or furnishing the design, planning, supervision, inspection, construction, or observation of construction of any improvements to real property shall be brought within the time provided in Section 13-80-102 after the claim for relief arises, and not thereafter, but in no case shall an action be provided more than six years after substantial completion of the improvement to the real property, except that as provided in Subsection (2) of this section. 

By its terms, Section 13-80-104 applies to all actions against persons involved in the construction of an improvement to real property.  All of these rules and activities relate to "the process of building a structure."  Condit v. Lewis Refrigeration Co., 101 Wn.2d 106, 676 P.2d 466, 468 (1984) (constructing similar statute);  see also, Yarbro v. Hilton Hotels Corp., 655 P.2d 822, 827-28 (Colo. 1983).  The statute focuses on persons whose activities relate to the construction of a building or other structure, or to the improvement of such a structure, in contrast to those who design, manufacture, supply or service particular items that are placed within a building or are made part of it through the efforts of others.

Examples of improvements to real property under Colorado law include: 

(1) Grading a lot in preparation for construction, Highline Village Associates v. Hersch Companies, Inc., 996 P.2d 250; 

(2) The repainting of apartment building exteriors by a contractor was more than a routine repair and constituted an improvement within the meaning of the contractor's statute of limitations.  The contractor was required to prepare the surface to receive new paint by removing old paint and by sanding and caulking that surface, so that the activities did not differ substantially from the services the contractor would have performed had the building been newly constructed.  Id., 996 P.2d 250;
(3) A conveyor which functioned as primary means of moving brick-making materials from grinding plant to main plant was designed and constructed as integral in the central part of property and thus was an improvement to real property within the meaning of the statute of repose.  Anderson v. M.W. Kellog Co., 766 P.2d 637 (1988); and

(4) An electrical system installed to control an elevator was held to be an improvement to real property rather than a product where the injury was caused by the allegedly improper design and construction of part of the electrical system in which the products, which were not alleged to be intrinsically defective, were improperly combined by the contractor.  Stanske v. Wazee Elec. Co., 722 P.2d 402 (Colo.1986).

2.  If the loss involves a "product," is it a product that is used as equipment in new manufacturing?
Colorado has a statute of repose for products that qualify as "new manufacturing equipment."  C.R.S.A Section 13-80-107.  As set forth in the statute, no action can be brought on a claim asserting product liability "more than seven years after such equipment was first used for its intended purpose by someone not engaged in the business of manufacturing, selling or leasing such equipment."  The product in question must be "manufacturing equipment," which is defined as:

equipment used in the operation or process of producing a new product, article, substance, or commodity for the purpose of commercial sale and different from having a distinctive name, character, or use from the raw or prepared materials used in the operation or process.

There are exceptions to this statute.  The statute does not apply to hidden defects or prolonged exposure to hazardous material.  Anderson v. M.W. Kellogg Co., 766 P.2d 637 (Colo.1988).  Additionally, failure to warn claims cannot be brought under this statute.  Id.
Products that have been found to be "new manufacturing equipment" include:

(1) An electric transformer used in metering station.  Neimet v. General Electric Co., 843 P.2d 87 (Colo.App.1992);

(2) A hockcutter used in processing of meat.  Eaton v. Jarvis Prod. Corp., 965 F.2d 922 (10th Cir.1992);

(3) A printing press.  Villalobos V. Heidelberger Druckmaschien Artiengesellschaft, 859 F.Supp. 1355 (D.Colo.1994).

The only way to avoid the seven-year product statute of repose is to convince a court that the article which caused the loss is a product that was not used in a manufacturing process.  If the article is a product not used in a manufacturing process, then the two-year statute of limitations applies and the claim is not barred.  

WAIVERS OF SUBROGATION, EXCULPATORY CLAUSES AND OTHER LIMITATIONS

As a general rule, insurers seeking to recoup sums by subrogating against responsible third parties stand in the shoes of their insureds and obtain no greater rights than their insureds.
  The effect of this rule of equity is that any defense that could be raised against an insured may also be raised against the subrogating carrier.
  Subrogation rights may be lost if:  (1) the insurance company, by conduct or agreement, waives its subrogation rights; or (2) exculpatory or waiver clauses entered into by an insured relieve the tortfeasor from liability.  Adjustors, recovery supervisors, and counsel must avoid a mechanical response of merely looking to see whether a written waiver or conduct exists without a thorough analysis of the provision, if in writing; what truly was intended to be waived; or what is legal in the jurisdiction.

Most commercial form leases and construction contracts, and many residential leases, contain clauses that provide for the waiver of the insurer's subrogation rights.  A several step analysis of any purported waiver can assist the insurer in determining the likelihood of its enforceability by the courts.

First, the effectiveness of the waiver provision depends upon the specific wording used in the agreement.  Often times, the waiver entered into by the insured is contingent upon the insurer's consent to the waiver.  Obviously, if the policy language does not permit the insured to waive subrogation rights, or the policy is silent, an argument can be advanced that the waiver is unenforceable.
  

Second, the insured's failure to notify its insurer of the waiver may be grounds to defeat its enforcement.  Recent case law has established that an insurer may not be bound by a waiver of subrogation to which it was not a party and of which it was not aware.

Third, the timeframe that the waiver provision encompasses as well as the scope of the waiver should be analyzed.  In construction contracts, for example, a waiver may only be valid during the time that the parties have an insurable interest, i.e., during the construction of a project.  Once the project is completed, the original allocation of risk - including the waiver of subrogation provision in the contracting agreements - may no longer apply.

Another argument involving the timeframe of a waiver of subrogation can be fashioned concerning negligent conduct of a landlord that occurred prior to the landlord and tenant entering into a lease agreement that contains a waiver of subrogation.  If the language of the waiver of subrogation provision is not clear as to the conduct involved in the waiver, the subrogating carrier can argue that the lease agreement contemplated a status that would occur in the future because the engagements undertaken are to be performed in the future, not the past.

Fourth, waivers of subrogation may also be considered "exculpatory clauses" in that they seek to relieve the wrongdoer of liability for injury or damage prior to the occurrence of the injury or damage.  Thus, waivers of subrogation, like exculpatory clauses, must be measured against the strict specificity requirement typically set forth by the courts.
  Where the language does not express an intention to insulate a defendant from "all liability" but is limited to certain types of liability, the exculpatory clause will not exculpate the party from liability for an event not specifically addressed by the exculpatory clause.
  Exculpatory provisions are often not enforceable where there may be a showing of gross negligence, willful or wanton misconduct, or intentional torts such as fraud, intentional misrepresentation and conversion.

Insurers can waive their subrogation rights by language in their insuring agreement or by their own conduct.  Many policies contain waivers of subrogation provisions as part of their preprinted clauses or by endorsement.  These provisions are usually upheld.
  However, a careful review of the language as noted above should define the extent and scope of the waiver.

An insurance company may also waive its right of subrogation by conduct after the loss inconsistent with its intention to exercise its subrogation rights.
  This conduct includes inaction such as the carrier's failure to intervene in an action filed by its insured against the tortfeasor.

To evaluate written waivers of subrogation, a close and detailed analysis of the language must be employed.  Waivers can be circumvented if the language used is imprecise, broad or contingent.  The waiver may also be challenged as an exculpatory clause that must be strictly construed; and avoided where there is a showing of gross negligence or willful and wanton misconduct.  An insurer also must avoid acting in a manner that may result in waiver by conduct.

EXCLUDING EXPERT TESTIMONY UNDER DAUBERT AND KUMHO TIRE
The Federal Rules of Evidence, as well as many state evidentiary codes modeled after the Federal Rules, establish the following threshold requirements for introducing expert testimony:

If scientific, technical or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training or education, may testify thereto in the form of an opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the testimony is the product of reliable principles and methods, and (3) the witness has applied the principles and methods reliably to the facts of the case.

Rule 702 has been amended in response to Daubert v. Merrell Dow Pharmaceuticals, Inc. 509 U.S. 579 (1993) and to the many cases applying Daubert, including Kumho Tire Co. v. Carmichael, 119 S.Ct. 1167 (1999).  In Daubert, the Court charged trial judges with the responsibility of acting as gatekeepers to exclude unreliable expert testimony.  In Kumho, the Court made it clear that this gatekeeper function applies to all expert testimony, not just testimony based strictly on scientific principles.  Rule 702, as amended, affirms the trial court's role as gatekeeper and provides general standards to be used to assess the reliability and helpfulness of the proffered expert testimony.  

Daubert set forth a non-exclusive checklist for trial courts to use in determining whether or not to admit expert testimony.  The specific factors identified by the Supreme Court in Daubert are:  (1)  whether the expert’s theory can be or has been tested objectively, as opposed to being a subjective, conclusory approach that cannot be verified; (2) whether the expert's theory has been subjected to peer review or publication; (3) whether the expert's theory is subject to known or potential rates of error; (4) whether the expert’s theory comports with applicable standards and controls; and (5) whether the expert's theory has acquired general acceptance in the relevant academic community.

The Supreme Court emphasized in Daubert that these factors are neither exclusive nor entirely dispositive of whether or not the testimony at issue should be admitted.  Subsequent decisions have recognized that not all of the specific Daubert factors can apply to every form of expert testimony.  For instance, lack of peer review or publication is deemed unimportant where the opinion is supported by "widely accepted scientific knowledge."  Kannankeril v. Terminix, International, Inc. 128 F.3d 802, 809 (3d. Cir. 1997).

Other courts have identified other factors to be applied, including:  (1) whether the expert's testimony arises out of research conducted by the expert independent of the pending litigation, as opposed to the formulation of opinions exclusively for purposes of testifying; (2) whether the expert's opinion flows naturally, or constitutes a quantum leap from the factual data forming a matrix for the expert's theory; (3) whether other alternative explanations have been addressed and rationally eliminated; (4) the level of intellectual rigor which characterizes the expert's work; and (5) whether the discipline of which the expert is a member itself affords the requisite degree of reliability.  

The authoritative commentary in the Advisory Committee Notes for Rule 702 concludes that "the rejection of expert testimony is the exception rather than the rule" even after Daubert.  "[T]he trial court's role as gatekeeper is not intended to serve as a replacement for the adversary system."  United States v. 14.38 Acres of Land Situated in Leflore County, Mississippi, 80 F. 3d. 1074, 1078 (5th Cir. 1996).  Daubert and its progeny regularly refer to the primary role of thorough cross examination and presentation of countervailing testimony, in conjunction with careful jury instructions, as the "traditional and appropriate means of attacking shaky but admissible evidence."  Daubert supra., 509 U.S. at 595.  

Moreover, although the filing of Daubert motions is attaining the frequency level of motions to dismiss on the basis of alleged spoliation of evidence (largely because the courts have refrained from imposing sanctions for the filing of frivolous Daubert or spoliation motions), the Advisory Committee notes that neither Rule 702 nor the decisional law flowing from Daubert are intended to provide basis for automatically challenging the testimony of every expert.  As the court stated in In re Paoli R.R. Yard PCB Litigation, 35 F 3d. 717, 744 (3d Cir. 1994) proponents of expert testimony "do not have to demonstrate to the judge by a preponderance of the evidence that the assessments of their experts are correct, they only have to demonstrate by a preponderance of evidence that their opinions are reliable."  The confusion arises when courts stray from the Supreme Court's directions in Daubert to focus on "principles and methodology, not on the conclusions they generate."  509 U.S. at 595.  Some courts have concluded, whether right or wrong, that "conclusions and methodology are not entirely distinct from one another" and therefore have declined to admit expert testimony based upon well accepted standards which yield unorthodox results.  Lust v. Merrell Dow Pharmaceuticals, Inc., 89 F. 3d. 594, 598 (9th Cir. 1996).

Non-scientist experts are subject to the same level of scrutiny, even when relying upon generally accepted engineering principles buttressed by extensive personal and practical experience.  Even here, the trial judge must find that the proffered testimony is "properly grounded, well-reasoned, and not speculative" before properly allowing its introduction.  Watkins v. Telsmith, Inc., 121 F. 3d. 984, 991 (5th Cir. 1997); American College of Trial Lawyers, Standards and Procedures for Determining the Admissibility of Expert Testimony After Daubert, 157 F.R.D. 571, 579 (1994).
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� Those jurisdictions adopting the East River approach have carved out certain exceptions to the doctrine, including: (1) limiting the economic loss doctrine to commercial purchasers, as opposed to individual consumers, Republic Ins. Co. v. Broan Mfg. Co., 960 F. Supp. 1247 (E.D.Mich. 1997)(applying Michigan law); (2)  limiting the economic loss doctrine to contracts for the sale of goods, as opposed to services, Cargill, Inc. v. Boag Cold Storage Warehouse, Inc., 71 F.3d 545 (6th Cir. 1995)(applying Michigan law); (3) destruction to property due to a sudden, violent or calamitous occurrence, Capitol Fuels, Inc. v. Clark Equipment Co., 181 W.Va. 258, 382 S.E.2d 311 (1989) and, (4) claims for negligent misrepresentation where one intentionally makes a false representation and/or is in the business of supplying information for the guidance of others, and makes negligent misrepresentations. Moorman Manufacturing Co. v. National Tank Co., 91 Ill. 2d 69, 435 N.E.2d 443 (1992).





     �	Rohm & Haas v. Lassner, 77 A.2d 675 (Pa. Super. 1951).


     �	National Fire Insurance Co. of Hartford v. Daniel J. Keating Co., 35 F.R.D. 137 (W.D. Pa. 1964).


     �	See, for example, Cucchi v. Rollins Protective Serv. Co., 377 Pa. Super. 9, 546, A.2d 1131 (1988), rev'd. on other grounds, 524 Pa. 514, 574 A.2d 565 (1990) (where one party failed to sign the contract as required by its terms, that party cannot claim the benefit of exculpatory provisions).


     �	Zurich American Insurance Co. v. Eckerd, 770 F. Supp. 269 (E.D. Pa. 1991); ICC Industries, Inc. v. GATX Terminals Corp., 690 F. Supp. 1282, 1286 (S.D.N.Y. 1988) (applying New Jersey law); Seamless Floors by Ford, Inc. v. Value Line Homes, Inc., 438 S.W.2d 598, 601-02 (Tex. App. 1969); Continental Insurance Co. v. Washeon Corp., 524 F. Supp. 34, 36 (E.D. Mo. 1981); and Alamo Chemicals Transportation Corp. v. M/V Overseas Valdes, 469 F. Supp. 203, 212 (E.D. La. 1979).


     �	Fairchild v. W.O. Taylor Comm. Refrig. & Elec. Co., 403 So.2d 1119 (Fla. Ct. App. 1981) (where damage allegedly caused by negligent installation of an air conditioning unit occurred five years after installation was complete, the Court found no consideration for plaintiff/homeowner's ongoing obligation to continue to insure his home for the subcontractor's benefit).


     �	Employers Liability Assurance Corp. v. greenville Businessmen's Association, 224 A.2d 620 (Pa. 1966) (Pennsylvania Supreme Court held invalid exculpatory clause in lease because lease agreement did not specify that it applied to conduct that occurred before as well as after the execution of the agreement).  (It should be noted that the clause in Greenville was an exculpatory clause, not a waiver of subrogation, and was construed strictly).


     �	Nevil Chemical Co. v. Union Carbide Corp., 422 F.2d 217 (3rd. Cir. 1979); Galligan v. Arovitch, 421 Pa. 301, 219 A.2d 463 (1966).  It must be noted sound argument can be advanced that waivers of subrogation are simply risk-shifting agreements between businessmen. As such, they should not be analyzed strictly as exculpatory clauses.  See generally, Mayfair Fabrics v. Henley, 234 A.2d 503, 507-08 (N.J. Super. Law Div. 1967), aff'd, 246 A.2d 749 (N.J. App. Div. 1969).


     �	Ultimate Computer Services, Inc. v. Biltmore Realty Company, Inc., 183 N.J. Super. 144, 443 A. 2d 723 (1982).


     �	See, e.g. cases cited in Annot. 37 ALR 4th 47 "Liability of Persons Furnishing, Installing or Servicing Burglar or Fire Alarm Systems For Burglary or Fire Losses"; Federal Insurance Co. v. Honeywell, Inc., 641 F. Supp. 1560 (S.D.N.Y. 1986); Markap, Inc. v. Wells Fargo Alarm Services, 427 So. 2d 332 (Fla. Ct. App. 1983).


     �	Fidelity Phoenix Fire Insurance Co. v. Forest Oil Corp., 141 So.2d 841 (La. App. 1962).


     �	Fireman's Insurance Co. v. Georgia Power Co., 181 Ga. 621, 623, 183 S.E. 799 (1935); 38 A.L.R.2d at 1095.  See also, Annot. "Waiver By Insurance Company Of Rights To Subrogation", 16 A.L.R. 2d 1269.


     �	For example, in Gallashaw v. Streaty, 24 Phila. 73 (1992) a Pennsylvania Common Pleas Court chided an insurer for failing to intervene or take appropriate action to obtain reimbursement for its subrogation claim.
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