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COZEN

L Facing A Claim Or Lawsuit

e Claim
e Letter of Representation
o Suit/First Notice

— Complaint

— Answer

— Discovery

— Settlement

— Trial

é

COZEN
O’CONNOR, 2 © 2010 Cozen O’Connor. All Rights Reserved.



COZEN

e Facing A Claim Or Lawsuit

e What Role Should You Play Once A Lawsuit Is Filed?
e What Are Your Rights And Obligations?

é
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ey You Either Insure or Work for ABC Food and Beverage's
O'CONNOR .
Risk Management or Legal Department

What Do You Need To Know To Assess ABC’s Exposure and
Defend This Case?

é
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COZEN

ey Assessing Exposure

o« What Types of Liability Are You Facing?
— Violation of a Dram Shop Statute?
e Service to minors
e Service to visibly intoxicated patrons
— Common law claims
e Negligence
e Negligent training
e Negligent hiring
e Negligent supervision

é
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COZEN

ey Assessing Exposure

« What may change the server’s responsibility over the course
of an event?

e To whom will your jurisdiction assign the ultimate
responsibility?

é
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COZEN

L Assessing ABC's Exposure

e You need to know all about ABC

— At what other types of events do they provide food and
beverage service?

— Who are its employees?

e What is their significance, if any?

é
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COZEN

L Assessing ABC's Exposure

e What are its alcohol polices and procedures?
e What training does it offer its employees?

e \What documents does it have?

e What documents are missing?

e What are its recordkeeping policies?

e Have there been any prior incidents?

é
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O'ccgrgrilzg?'z ABC's Alcohol Policies and Procedures
(What You'd Like to Find)

e Identification

e Recognizing Intoxication

e Preventing Intoxication

e Service

e Preventative Measures

e Documenting Incidents

e Required Training/Certification
e Enforcement

é
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o SOZEN ABC's Alcohol Policies and Procedures
(What You'd Like to Find)

e Preventative Measures
e Never allow intoxicated guests to drive
e Call a taxi.

e Persuade a sober friend/spouse to drive and go out to
the car to make sure they do so.

e Call a friend or family member.

e If an intoxicated person insists on driving, call the
police.

é
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ooy General Recommendations
O'CONNOR . .
Policies and Procedures

e Create a safe and secure environment
— What is the mission/goal of your business?
— Business organization
e Management
e Human Resources
e Event employees
— Rules
— Enforcement

é
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ooy General Recommendations
O'CONNOR . .
Policies and Procedures

e Sporting events/festivals/community events
— Segregate alcohol servers from family-related activities.
— Smaller cup sizes
— Drink limits
— Limits on time of service

— Review policies before the event.

é
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ooy General Recommendations
O'CONNOR . .
Policies and Procedures

e Train managers and supervisors on how to confront those
who consume alcohol.

— Patrons
— Employees
— Students

é
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ooy General Recommendations
O'CONNOR . .
Policies and Procedures

e Prior to an event, create an Event Checklist that addresses:
— Size of the crowd
— Staffing
— Time when service of alcohol ends
— Transportation options
e Designated drivers/alternative transportation

é
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L Fvent Checklist/Daily Checklist

EVENT CHECKLIST

Drarbe Liosc@ti ey

Eoflocationa__________#ofwvendors & of Compliance Supervisors

= ro
I [1 All servers working have attendes an sloohol Bwarensss-training
orogram
[1 TIPS
[1]
{1
[] [1 F]equir'-e-d signage posted at all alechal sales goints.
[1]
[1 State & Local Laws

| Conducied post event review with securite/clienbsuperisor,
1 ldenbfication procedures reviewed with servers prior to CHE-E F1ireg .
} Special promoticnal pregram in use bar this event

[
[
[
I Compliancs Superviscrs repoart gy vialations of ===

it el b
P

Specific Comeriends:

Managers Signabure:

Amach to Daily Cashiers Report .

é
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N
O’CONNOR

O'CONNOR.

Incident Checklist

| Limit of drinks per transaction
'(changes per event)

What time did alcohol service stop?

(helps to determlne other service)

55 Total amount of beer sales at the
stands near this section:
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Ulnirserginy ool P esadoarmd losd

E M'E mc}rlal Alcohol Inspection Checklist

HMame of Organtsation:
Lncating of Event: Dhale:

| Time of Inspections:

Someone on the door to check s
Allcohol brougil owiside roam
Underag: persoms @ room

Intoxicaled persons in room
Serving beer in bottlesT
Liquor licemse displayed

Servers wearimg [0

MNABS availohle

Server(s) consuming aleodal
Server(s) imcaicated -
Estimazed nio. of personz a8 the event

Prosducts available and price:

I
|
o

ol

]

Mamels]of serven]s) and [D number. Indicabe if they did mot compleis the Sorvers Imtervemlion
Trainisg Prograsm.

Froblems Recommendalions:

() Scrving alcohed after license has expired? If e, uncil what lEmeT _
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CI AT NN TN

Age Verification Form

[ hereby certify that [am 21 years of age or older, T understand that in making this
statement [ may be subject to 4 fine or a possible jail term if [ have misrepresent-
ed my age for the purpase of obtaining alcohol beverages. [ also understand that |
could be held legally responsible for all damages caused to the licensee.

Name:

Address;

Date of Birth:

Signature: Dae:

Employee:
Typeof ID: ___ [D Number:

10
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COZEN
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Policies and Procedures

e Enforcement

é
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Policies are hollow if not enforced
Disciplinary violations, including loss of job

General Recommendations

Reward and protect those who come forward to report

violations

Conduct and document internal inspections

Use independent auditors to periodically monitor

compliance

19
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COZEN

Leaxvell External Audit Report

EverdR=port Page 4 ol 7

Event Notes: Agent approached employee and requested three
cups of beer. Employee stated there was a two beer limit.
Employee did not request proper identification from agent prior to
dispensing beer. Cash transaction handled properly.

Agent was 25 year old male.

EvenEWorkers{s):

=rican Foemala

Event Notes: Agent approached employee and requested three
cups of beer. Employee stated there was a two beer limit.
Employee did not request proper identification from agent prior to
dispensing beer. Cash transaction handled properly.

Agent was 25 year old male.
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eoviNl  Assessing Prime Time's Exposure
O’'CONNOR
Documents

e What Documents Do You Want to Find?

é
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eeriNl  Assessing ABC's Exposure
O’'CONNOR . .
Documenting Incidents

e Written record of any unusual event.
e What to document:
e Complete immediately following the incident

— Not at the end of a shift, the next day or when an audit is
called.

é
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eeriNl  Assessing ABC's Exposure
O’'CONNOR . .
Documenting Incidents

e« What Should be in the Incident Report?
— Time, date, employee and manager on duty
— Explain patron’s behavior and why action was taken.

— Note the taxi company, driver’s name, and time of pick-up
if a ride is called.

— Actions taken to verify questionable identification
— ldentify any witnesses

é
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Incident Record Form
Date: Time of Day:
Server; Manager.
Customer Name and Description:

Intervention Strategies Used

Description of Incident;

Intervention Strategies Used:

Other Witnesses:

Signatures:
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Phe=crriar b S40GT

INCIDENT DOCUMENTATION FORM**

- | HeapmredHe
| 5 r A beadiid
I'"’?IIE‘-'!.I'&'IH"II FLJURCH Murageree

I:_Q'I'I'.'Cll Eh.'ﬁ.'l.l'l.'.n Frogram g
ey —— Dabe___ Tima AP RAHP

Patron Nama ; —

Addres

Phona Mumber Emplayar

Age of tha parson Wesillad or Approximased (drode ora)

Physical Description of Paton R

Time patron arrived
Time departed

WWas medical atsnbon gven: 3 0

Was hosptalzation neaded? Yos ]
How did tha pertran cantrioute 1o tha injury?
7. Were law anforcement authanties callar? Tas Mo
Timez of tha call A= Who mate tha call? i -
Mamaiz] of the officess) responcing: , —
8. Did the patron drive Trom e establishmeant? Yes_ Mo
9. Aulo Make _ _ el Calar _ Licanpe Mumbes I

Describe the incident (includin

eyewitness accounts

Addreas - . Fhana
Signature _ _ Employer
Witnass BT Nams
Addess Phana
() Sigrature Empilayar

Signature of parson completing the fam Dt

COZEN ® Thix inmm e nal g Iegal pubsiais for e PLCERE3] Deciartion of &ge Cand
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O'CONNOR. s 2010 Cozen O’Connor. All Rights Reserved.



o e SOEN Assessing ABC's Exposure
Who Will Be ABC's Witnesses?

e Who are your witnesses and how will they present?

é
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eeriNl  Assessing ABC's Exposure
O’'CONNOR

é

COZEN

ABC’s Witnesses

Are your witnesses’ employee files up to date?
— Pre-employment background searches.
s their certification/training current?

What will they say about their understanding of ABC’s policies
and procedures and their enforcement?

Do your witnesses have any policy violations documented?
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o o SOZEN Assessing ABC's Exposure
Facts About ABC's Witnesses

e Jim and George were served by 3 different people that night.
e Jim and George were served by 3 different people
— What is their significance and impact on ABC’s exposure?

é
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o OCIEIDNZE)I?IQ Assessing ABC's Exposure
Who Are The Withesses To The Accident?

« How will those involved in the accident present as witnesses?
e Survivor, Jim may have:

— Purchased alcohol underage;

— Used false identification;

— Consumed beer underage;

— Decided to drink, drive, and speed;

— Use of illegal drugs.

é
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o o SOZEN Assessing ABC's Exposure
Facts About the Establishment

e No prior LCB violations.
e Employee files are up to date.

e All training is current.

é
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Assessing ABC's Exposure
SNl ABC's Policies and Procedures
Were they Enforced?

e Card everyone who appears to be under 30 (when giving wristbands and at the
stands).

e Everyone must have a wristband to be served alcohol.

e Confiscated the wristbands of those who are refused service.
e Signs are posted regarding identifying visible intoxication.

e Those involved in fights are to be removed from the premises.
e Serve only one drink per customer.

e No service to minors or visibly intoxicated patrons.

e Unwritten policy to call a taxi for intoxicated patrons.

é
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e Defending ABC
What Do You Want to Know?

e Venue
e Other Defendants
— Who would you consider joining?
— What are the practical implications?
e Discovery
— Documents are a sword and a shield
o Experts
e Motion Practice
e Standard of Proof
e Defenses
e Punitive Damages

é
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COZEN
O'CONNOR

Defending ABC
Documents You May Be Asked to Produce

Be Prepared and Have These Documents Already:

é

COZEN
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Current Liquor License
Current list of employees
Credit card receipts

Daily sales totals

Employee files and schedules
Minute book

Age verification forms
Video/security surveillance

33
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o SomN Defending ABC
Documents You May Be Asked to Produce

e Documents ABC May be Asked to Produce:
— Reports of prior incidents
— Records of LCB violations and responses thereto
— Employee files (including training records)
— Prior complaints/lawsuits
— Audit reports
— Memos re: changes in policies and procedures
— Employee handbooks

é
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e Defending ABC
Documents to Aide Your Defense

e Documents Pertaining to the Accident
— Police Report
— Witness Statements
e Jim Hanson’s prior statements
— Prior Criminal History
e George Hanson’s prior DUI
— Accident Scene Photos

e Prime Time glass found at the scene (suggests another point of
service between service at the concert and the accident)

e 2 half-smoked marijuana cigarettes were found inside the car.

é
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e Scene Photos

CCN
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Documents to Obtain to Aide Your Defense

e Medical Reports (Example)

PAGE 1 OF 9/ g EMERGENCY MEDICAL SERVICE D'STRICTL_
PATIENT REPORT -
MALE F-FEMALE 1 RACE < WEIGHT ___

PATIENT'S NAME

AE ADDRESS __. . DATE OF BIRTH __ - Ace ot
Town Lrare zie PHONE # - _ _ _,
— =
INCIDE] ATION . - . ss.# 4
TOoWN = = — 2P
1 3 S [
woonscious  lgonenTen CIPAIN FROM INJURY € PAIN-BACIC | 1 PED/AUTO . T BIkE AUTO
a o a A e oTaucK
CIUNCONSGIOUS CILETHARGIC | 01 PAIN-ABDOMEN OGCHOKING | DIELEC. SHOCK  ©1SM TOOUAPPL -
aviot LABLE o CBLECOING | IMACHINERY O MTRGYCLE S—_ -
e ey RESPONSIVE | 5 NUMBNESSIFEEUNG  C1 POISIONING | 0 FIGHTVIOLENGE O BLNT TRAUMA
a a « (C REAGTION  © a T oexrtosionene |
CPR STARTED D1 6Y EMS Ovis. LossisTURS O sEZURE | OFREARM O KNIFErSH. 0B,
OBy LAY P O BYEIREROLICE cRustEo aseont ac aL aL
CRese. oIsTRESS avommne o se B o -
CNAUSEA 00.0. DOTHER OoiZZY | GoRNG, comen ©a FACE OOTHGH G0 ARM
50 NEGK oGwe  ooEsow
o cometamTs 5 00 cresT COGROIN O] FOREARM
e5nimaren anoic Tme 10T v =) COKNEE OO HAND .
COABGOMEN — OGLES . OO FINGER
CGARDIAG - QoVA aouesTic Doo. OG FooT oo AN
O MATERNITY OMEDICAL O RESPIRATORY O DETANL 8 %
a CSEIZURE  CIPUBLIC ASSIST O ASSAULT fmonmaL Sl e
10 1 3
adam Excuance o Soeer nese fom. o cancen O PSYCHIATRIG ILLNESS
3 SHALLOW RESPIRATIONS RESP. ARREST
RESe. OISTRESS: CIMILD  OIMODERATE Ciseveme | D ANGINA CrEe Lty
onser: P o O PERM. PACEMAKER ComeeTes
ABSENT BREATH SOUNDS oa ot ccue © ASTHMA O HYPERTENSION
WHEETING g: gt TIOTHER HEART CONDITION O sezuRe
vl on ar CPULMONARY EMBOLUS oova
- DIMINISHED BHEATH SOUNOS ___ O® =1 oooro Comer o
15 418
: Aemtrt— o « 11 — sauno s
(A3t .
!+ orosre
16 ¥ al —
s ¥ A 1291 = v} > =
2 | - 2 =
17 :: 19 20
sa_Aun e MEDIC: AMBULANCE:
7 oT o G0 AMBULATED O REEVES
Seune ONOTDise. O bl TREAT | DAL
d - b O STAIR CHAlR. ETcHER
oamE, 0 pesT
3 peouce % i § O AMBULATED
é‘z - Wi % = @emeTchen
oave, | Faescue O INHAND CAREY
O WHEEL CHAIR
CALL DISPATCHED X 33
UNIT RESPONDING
ARRIVED AT LOCATION ars
1on PV AUTO
ARRIVED AT HOSPITAL 1
Avall | P =3 ]
T™E W - 11
- INGTO SCENE | HOSPITAL
—_&Lﬂ}m_< THE SCENE scene 2 g
ToTAL TIME 7O MED. FacIITY | TOTAL.
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COZEN

O’CONNOR

PAGE __ D~ oF o RUN #: N
ADDITIONAL HISTORY OR PERTINENT INFORMATION DATE —_/ o [ —

olc 4o Bl 4 D0, K <ithng CoAax3d /o /:zs‘rlc (k«ﬂ@a[rqcﬁf
2L (ve intolued :h\)a Mg ‘;g&.r‘t/ g Car lost comben\ el
rolled e L Craee . et od Q@==seng = Sy o
"o Qﬁr}\m\”\ﬁ~¥s o CLV\\_\ \'\ir'\—-\ /“p—\/ VY}A C 1%)/\_1 'Dr(‘(‘:r‘m
A\(.or\ @4_ =thaded \“\e @ \C;%m C\M\rﬂée}r\ =

e Qi doled e Pl ben ki L}L\L

sprur o
- 3 i 2
To Pain 2 TimE &2 %
Hooe 1 Absem = o
2. Verbal Response
Orlented —s =R S
Confused 4 Fair = 1
nappropriate Absent = o
— oy = Refiex ritabitity
fncomprehensi b o, 2
‘words —_—2 Weak = 1
tone. po—} Absent = °
3. Motor Response -
‘Obeys Commands 6 Fotat - -
GCS Polnts  Score | Sorgink= 3
ment (paia) S 1415 = s No Pink o
Withdraw (pain) T4 113 = g
Flexion (pain) —a 810 = 3 e
Extension (pain) p— 57 = "z
Z E N Nore 1 34 = 1 E
- . TOlGCS Poits_____ THAUMA SCORE.
€ (142431 (Total points A«B4C4D+El | PREPARER'S SIGNATURE
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e Documents to Obtain to Aide Your Defense

e Excerpt from Coroner’s Report (Examples)
Digestive

The tongue and hypopharynx show no evidence of previous injury or disease. The esophagus is
normal and enters the stomach in the usual manner. The stomach contains 800 cc. of thick,
yellow liquid. It smells like apples. This is suggestive of beer consumption. There is no gastritis
or ulcer. The small bowel, appendix, and large intestines are unremarkable on serosal surface.
The 1850 gram p|nk brown I|ver has a smooth th|n capsule The cut surface is pink- brown

yellow liquid. It smells like apples. This
IS suggestive of beer consumption.

é
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o Defending ABC
What Experts Do You Need?

O'CONNOR

Date Time- hour
Jan 1, 2005

Dec. 31,2004 0.00

é

COZEN
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8:10
8:00
7:00
6:00
5:00
4:00
3:00
2:00
1:30
1:00

23:00
22:00
21:00
20:30

SAMPLE TOXICOLOGIST REPORT TIME LINE

BAC %

0.23

Comments

0.069

0.07
0.09
0.11
0.13
0.15
0.17
0.19
0.20
0.21

Left the Country Club

0.25
0.27
0.16
0.10

40

Arrive at the Country Club
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e Defending ABC
Time-Line

e 4:30 p.m. — Purchase 2 six packs of beer at Gas
e 5:00 p.m. — Arrive at fraternity party

e 8:00 p.m. — Leave fraternity party

e 8&:15 p.m. — Arrive at Concert

e 9:00 p.m. — Concert begins

e 12:00 a.m.— Leave Concert

e 2:00a.m.—Accident

e 2:30a.m.—Autopsy — George BAC .18

e 3:00a.m.-Jim’s blood is drawn - BAC .14

é
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e Defending ABC
What Do the Hansons Have to Prove?

e Standard of proof under most Dram Shop Acts
— ABC served alcohol to Jim and George Hanson;

— Who were, at the time of service, minors or visibly
intoxicated;

— Such service of alcohol was a proximate cause of George’s
death and Jim’s injuries; and

— George’s death and Jim’s injuries were foreseeable
consequences of the negligent service of alcohol.

é
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e Defending ABC
What Defenses Do We Have?

e Can the Hansens prove service to a minor or visibly
intoxicated patron?

e Did ABC’s service to Jim and George cause the accident?
— Alcohol purchased at Gas Station Store
— Alcohol consumed at fraternity party

— Alcohol consumed at Fagan’s (last known service before
the accident)

— Possible consumption at Prime Time

é
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e Defending ABC
What Other Defenses Do We Have?

e« Comparative and Contributory Negligence

— What are the jurisdiction's rules/standards?

— What arguments do we have?
o Decision to purchase alcohol underage and with fake ID
e Decision to use fake ID to gain permission to drink at the concert
e Decision to drink knowing he was the designated driver
e Decision to drive
e Decision to become a passenger with one who had been drinking
e Decision to use illegal drugs
e Decision to speed

é
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COZEN

sl  Defending ABC Against Punitive Damages

e« What Facts Would Be Argued to Support a Punitive Damages
Award?

e What Facts Would Be Argued Against a Punitive Damages
Award?

é
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COZEN

oZeeNVeld \What To Do If An Accident Happens Or You Get Sued

e Contact counsel

e Contact your insurance carrier

e Contact other entities involved

e Preserve documents and other possible evidence
— Litigation hold

e Look at applicable contracts

é
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oo SOZEN What To Do If An Accident Happens
Or You Get Sued

e Whois Your Lawyer and What Role Will You Play in the Case?
— Can you choose counsel?
— Does that attorney know and understand your business?
— How will you handle reporting?
— Request a litigation budget
— Listen to your counsel, but it is ultimately your decision.

é
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oo SOZEN What To Do If An Accident Happens
Or You Get Sued

e Complaint, Answer, Discovery, Motions, Settle/Trial
e Require a litigation plan and budget

e« Manage discovery

e Apply a business analysis

e Leave your emotions out of it

é
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et After The Dust Clears

Revisit your litigation plan and budget
— Plan v. Reality
e Ask what you could have done to be more efficient
e Fix any operational problems that gave rise to the lawsuit
e Fix any problems with your insurance, contracts, or operations
e« Make these things someone’s job to handle and report to you!

é
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