
INFRASTRUCTURE FAILURES
I. MUNICIPAL INFRASTRUCTURE INCLUDES VARIOUS SUPPORT SYSTEMS AND STRUCTURES SUCH AS WATER DISTRIBUTION SYSTEMS, SANITARY SEWAGE, ELECTRICITY, TRANSPORTATION, SUBWAYS, HIGHWAYS, STREETS, ETC.

A. Infrastructure failures may be directly related to utilization, age and maintenance protocols.

B. Infrastructure development was piecemeal responding to population and industrial pressures.

C. The addition of layers of infrastructure complicated maintenance and upkeep of the systems.

1. For example, when New York City water mains were laid there were few highways or subways and virtually no electricity or gas service.  

2. As utilities were added access to the water mains became increasingly more complicated.

3. Now access to utility infrastructure involves working through layer upon layer of subway, electric, gas and sewage facilities.

D. Many East Coast municipal infrastructure systems are 100 to 200 years old.

1. E.g. New York City’s first water well was dug in 1677.

2. New York City’s first water distribution system consisted of hollowed out wooden logs. Legend has it that Philadelphia still has wooden mains in service.

3. Different materials have been utilized since then including cast iron and ductile steel.

E. We are experiencing a dramatic increase in the number and size of infrastructure failures.

1. Because of municipal growth the failures are often catastrophic complicating recoveries.

2.
Recent studies concluded that while age may be a factor in water main failures, poor maintenance is more significant. 

F. Infrastructure failure litigation is complicated by several factors including:

1. Legal defenses available to governmental entities including sovereign immunity, strict notice requirements and shortened statute of limitations;

2. Delay in investigation as a result of the control of loss sites by municipal authority;

3. Grand scale of litigation; and

4. Unusual control of court system by municipality.

II. INFRASTRUCTURE LITIGATION.

A. Water main failures in New York City.

1. New York City’s distribution system is unique by virtue of its size.

2. Problems presented by failures in New York City are similar to problems encountered in infrastructure litigation elsewhere.

B. History of New York’s water distribution system.

1. New York is famous for its drinking water.

2. New York’s distribution system has its roots in the 18th century.

3. New York City water is transported from upstate reservoirs to consumers through three aqueducts, which range in size from 13.5 to 19.5 feet in diameter.

4. Two tunnels 11 to 17 feet in diameter conduct the water to New York City.

5. The water distribution system within the city consists of grid network of water mains arranging from 6 to 84 inches in diameter.

6. There are approximately 5,700 miles of mains, 88,000 main line valves and 96,000 water hydrants.

7. Water flows primarily by gravity through the system and only 5% is pumped.

8. The water supply network has a combined storage capacity of 550 billion gallons with a daily yield of 1.29 billion gallons of water.

9. Current use in New York City is approximately 1.4 billion gallons of water per day.

C. Depending on the size and location of the water main break the results can be spectacular.

1. The pressure and quantity of water can destroy pavement, move cars and damage buildings and property.

2. Nearby utilities can be adversely affected such as gas and electric utilities causing fire hazards.

D. Studies of the New York City water supply system.

1. Through discovery we have obtained various studies of the New York City water supply system.

2. Cooper Union August 1991 report of the New York City Infrastructure including the water supply and distribution system.

3. Cooper Union Report concluded that the useful life of water mains is 100 years and that approximately 6% of the New York City water main system are more than 100 years old.

4. By the year 2020 more than one-quarter of all water mains will be over 100 years old and by 2040 nearly 40%.

5. New York now builds fewer miles of water mains per year than it did in 1870.

6. The New York City water main system is failing under 20th century stresses including vibrations from construction and heavy traffic.

7. The overall number of main breaks and the number of main breaks per mile are significantly rising.

8. The break per mile rate is expected to double between 1990 and 2030 from one break per 10 miles to one break per 5 miles of water main.

E. Army Corps of Engineers Report.

1. We have obtained a copy of the New York City water supply Infrastructure Study conducted by the New York District Corps of Army Engineers.

2. This report exhaustively studied all water main breaks in the City of New York between 1955 and 1978.

3. The report concluded that water main breaks per mile increased more than 60% in the last 30 years.

4. The New York City water supply system is not wearing out due to age alone.

5. Smaller diameter pipes have the highest break rate.

6. Leaks are the most important unknown factor causing main breaks.
7. Location may be the single most important factor for producing main breaks.

8. The study recommended replacement of all 6, 8 and 12-inch mains laid prior to 1870 and implementation of an annual leak detection program as a break prevention measure.

III. TYPICAL LITIGATION.

A. Typical water main litigation involves multiple plaintiffs, often hundreds, and a limited number of defendants.

B. The Defendants might include the City of New York, ConEd, Empire City Subway, various phone companies and contractors.

C. Plaintiff’s claims are typically property claims but because the broken mains often cause subsurface flooding and damage Boiler and Machinery coverage can be implicated.

D. Legal theories generally include various claims of negligence,

1. Failure to test, inspect, repair and maintain the water mains and failure to hire, train and supervise competent employees.

E. Because of the scope of litigation, a Plaintiff’s Committee often handles the matters.  

1. The committee is usually comprised of several large firms with experience handling infrastructure failures.  

2. We have participated on several of these committees. All but one resulted in favorable pre-trail settlements.

3. We participated in the successful trial of the one matter that did not settle.  The City appealed.  

4. The matter has been pending since 1990 and we recently received a favorable decision from the New York Appellate Court.  

5. Typical delay involved in bringing a water main break litigation to fruition is 8 to 9 years in the New York Trial Court. 

6. A co-operative approach can cut time in half.  

F. We have been involved in many of these litigations and as a result have developed an extensive library of materials relevant to infrastructure failures.  

1. Successful use of the Freedom of Information Act in obtaining reports and other materials prepared by the City prior to filing suit.  

2. The Freedom of Information Act gives us access to expert reports and other relevant documents prior to our filing suit.  

3. We have also received documents reflecting work done by City crews at the site of the break before, during and after the break through the Freedom of Information Act.  Obtaining this information is important because the City dominates the early investigation 

4. It is essential to prove that the City knew or had reason to know that the water main was in a deteriorated condition and obtaining documentation early on enhances our ability to do so.  

G. 1990 Fifth Avenue Water Main Break,

1. Involved a 48-inch cast iron water main running north and south along 5th Avenue installed in the 1800’s.  

2. We obtained early documentation through a Freedom of Information Act request.  

3. We learned that the City’s expert concluded that the water main cracked several years prior to the failure, which is not unusual.  

4. This helped us establish that the water main was leaking for several years prior to the failure.  

5. Some of the reports, specifically the Army Corp of Engineers Report, concluded that leaking water mains are the most significant cause of water main breaks.  

6. Our investigation indicated that the City had a leak detection crew and a policy that all water mains be inspected on a rotating basis every 3 years.  

7. We also obtained a document through discovery prepared by City workers indicating that they had inspected the main that broke just prior to the break and did not find a problem.  

8. We convinced the jury that either the crew did not inspect the main or it did so improperly, because if they had properly inspected the main, they would have discovered the leak.  

9. We obtained a favorable liability verdict from the jury in 2000 and recently, obtained a favorable appellate decision from the City’s appeal of the jury decision (a copy is included in the materials).  

H. 1998 Water Main Break on 5th Avenue,

1. While the 1990 break litigation was pending, we received another assignment from various insurance carriers arising out of a break of the same water main involved in the 1990 break.  

2. Damages are in the $16 million range.

3. The 1998 break was approximately 100 feet away from the 1990 break.  

4. A Plaintiff’s Committee conducted the 1998 litigation.  

5. During the course of this litigation, we obtained a variety of documents including Detailed Distribution Maps, memos, reports and other documents detailing the methods and means of the City’s maintenance protocol.  The City denied any connection between the 1990 and 1998 water main breaks although, we were not convinced.  Even though the breaks were 8 years apart, we suspected that the proximity of the breaks indicated a pattern of problems along this water main.  

6. The City fought us on this theory, but we pressed our discovery demands and finally received documents indicating that the City had conducted a study of the 5th Avenue water main and concluded that the mains should be replaced.  

7. This document standing alone was very helpful to our litigation but when we obtained a second City of New York document discussing the study and concluding that the water mains along 5th Avenue were “a time bomb”, the City settled the litigation.  

8. This litigation settled approximately five years after the event, four years sooner than expected.  

I. Other Litigations,

1. We have handled a number of litigations involving other types of infrastructure in other jurisdictions.  

a) Water Meter failures; 

b) Electrical Grid failures; 

c) Sewage Treatment Plant failures and Sewage System failures generally;

d) Negligent design of highways and intersection controls.  

IV. LEGAL ISSUES.

A. New York 

1. Weiss v. Fote, 7 N.Y.2d 579, 589, 200 N.Y.S.2d 409 provides qualified immunity to municipalities from liability for acts involving the exercise of judgment or discretion in the performance of a governmental function unless the Municipality’s plan of action evolved without adequate study or lacked a reasonable basis.  This defense theory can be rebutted with proof that the infrastructure system is not a governmental function. When a municipality operates such a system (such as a water supply system), they are not privileged under the limited immunities from tort liability granted to them in the exercise of their police powers.  This is precisely what the Court recently held in our case K&S Realty, et al. v. The City of New York, et al.  Since the decision was made by the City in a proprietary rather than a governmental capacity, they were not entitled to limited immunity.  

2. Several damage issues are implicated in infrastructure litigation against municipalities.  As a general rule, plaintiffs are not entitled to recover economic losses (such as lost profits) without evidence of physical damage to property.  In the case of water main litigations, if a business suffers no physical damage but is closed because the surrounding street has been closed by the City, they are not entitled to recover for lost profits In addition, water main litigation often involves inventory loss.  Plaintiffs often attempt to recover the retail value of the inventory.  In New York, the measure of a plaintiff’s damages is not the retail selling price of the goods, but the replacement costs and any damages actually sustained by reason of the absence of the goods while in the process of being replaced.  Dubiner’s Bootery, Inc. v. General Outdoor Advertising, Inc., 200 N.Y.S.2d 757 (App. Div. 1960).  Typically, the wholesale value of the inventory is the measure of damages.  Felice Fedder Oriental Art, Inc. v. Scanlon, 708 F. Supp. 551(S.D.N.Y. 1989).  The wholesale value typically represents the merchant’s replacement cost.  These claims, of course, can be combined with a lost profit analysis if the carrier made such payments and physical damages ensued.  

3. § 50E of the General Municipal Law provides that a party who intends to file suit against the municipality or one of its agencies, must file a Notice of Claim with the municipality within 90 days of the incident that gives rise to the claim.  The statute of limitation with regard to claims against municipalities is 1 year and 90 days from the incident, which is different from the general statute of limitations in New York of 3 years for negligence.  

B. Virginia  

1. The general rule in Virginia with regard to Sovereign Immunity is that maintenance and operation of an infrastructure system such as a sewer system is a governmental function for which a municipality is entitled to immunity from tort liability. See, E.G., Gayda v. Gibbs, 45 Va. Cir. 176, 1998.  (Va. Cir. Ct. City of Norfolk 1998).  There are two cases that distinguish this general rule.  In Mjornell v. Town of Front Royal, 41 Va. Cir. 399 (Va. Cir. Ct. Warren County 1997).  The Court held that a municipality is immune from liability for the alleged negligent design of a sewer system, but may be liable for damages caused by its negligence with regard to the construction, operation and maintenance of water and sewer systems, which activities are proprietary functions.  In addition, the case of Hampton Roads Sanitation District v. McDonnell, 234 Va. 235, 360 S.E.2d 841, (Va. 1987) allowed recovery in this case where a sanitation district discharged sewage onto the plaintiff’s property.  The Court held that each discharge of sewage was a trespass onto the plaintiff’s property for which the City was responsible.  

C. Pennsylvania
1.   42 Pa. C.S. 8541 provides that,

Except as otherwise provided in the sub-chapter, no local agency shall be liable for any damages on account of any injury to a person or property caused by any act of the local agency or an employee thereof or any other person.  This Act is also known as the Municipal Tort Claims Act.  § 8542 of the same Act provides exceptions, including subsection 5 Utility Service Facilities.  The exception includes a dangerous condition of the facilities of steam, sewer, water, gas or electric systems owned by the local agency…the claimant must establish that the dangerous condition created a reasonably foreseeable risk of the kind of injury which was incurred and that the local agency had actual notice or it could be reasonably be charged with notice under the circumstances of the dangerous condition…  § 8553 of the Act limits damages to $500,000 from the same cause of action and provides for a set-off for all benefits under a policy of insurance. Also, See, Michael v. Bethlehem, 478 A.2d 164, 165 (1983) holding that the Pennsylvania Tort Claims Act provides no exception to the Sovereign Immunity Doctrine for suits brought by insurance carriers as subrogees of persons injured under circumstances falling within the exceptions.  Therefore, it is virtually impossible for an insurance carrier to subrogate against a local municipality.

2. Notice Requirements in Pennsylvania 42 Pa. CSA 522 requires that notice be given by any person who is about to commence any civil action or proceeding against the Commonwealth of Pennsylvania or any governmental unit within the Commonwealth of Pennsylvania.  Notice must be provided within 6 months of the date of injury and must include information specific to the cause of action. 

D. New Jersey 

1. New Jersey Tort Claims Act (45 S. 59:1-1 et.seq.) was designed to limit not broaden governmental liability and unless there is some exception found in the Act the government is immune from suit. The general rule in New Jersey is that public entities are immune from suit and that immunity is the norm.  Section 59:9-2(e) prohibits subrogation actions against public entities. Discretionary decisions at the highest level are subject to immunity, whereas ministerial decisions, which pertain merely to operations, are not immunized.  Strauss v. Township of Holmdel, 312 N. J. Super. 610 (1997).  As a general rule, failure to inspect by municipalities (a common infrastructure theme) is absolutely immunized Pinkowski v. Township of Montclair, 299 N.J. Super. 557 (1997).  § 59:2-3 provides that discretionary activities are immune from suit specifically, a public entity is not liable for the exercise of discretion in determining whether to seek or whether to provide the resources necessary for the purchase of equipment, the construction or maintenance of facilities, the hiring of personnel and, in general, the provision of adequate governmental services.  Private water companies may be treated differently under the statute.

2. Notice Requirement: A claim shall be provided within 90 days after accrual of the cause of action. Claimant may file suit in an appropriate court of law after six months from date of notice.  All claims must be filed within 2 years of their accrual. 

V. CONCLUSION.  

Infrastructure Litigation is complicated, time consuming and expensive.  An organized, methodical approach is best with emphasis on cooperation among plaintiffs’ counsel.  Plaintiff’s Committees have been successful in the past.  Use of early discovery techniques including Freedom Information Act requests have been fruitful.  Background research has reaped many benefits including in depth library of information regarding municipal infrastructure and maintenance.  
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