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I. BASIC THEORIES OF LIABILITY

A. ELEMENTS OF PROOF

1. Duty

2. Breach of Duty

3. Causation

4. Damages

B. Scope of Duty

1. Private Sources

a. Contract, e.g., Lease Purchase Order, Warranty, Oral Agreement

2. Public Sources

a. Statutes

b. Case Law

c. Ordinances, Codes and Regulations

d. Authoritative Standards

C. Legal Claims or Theories

1. Negligence, i.e., Failure to Use Reasonable Care

2. Strict Products Liability; Section 402A of the Restatement of Torts, Second

3. Breach of Contract

4. Breach of Warranty

D. Specific Applications

1. Negligence

a. Deficient Design, Manufacture, Installation, Operation or Maintenance of Product

b. Substandard Performance of Services

c. Unreasonable Failure to Warn/Misrepresentation

d. Negligence Storage of goods, i.e., Bailment/Warehouseman's Liability

e. Inadequate of Deficient Advice and Counsel, e.g., Survey of Premises, Professional Undertaking, Latent Damages

2. Strict Products Liability

a. Unreasonably Dangerous Product/Defective Condition - Fails to Meet Ordinary Consumer Expectations

b. Deficient Design and Manufacture - Emphasis is on Product, Not Services

c. Failure to Provide Conspicuous and Adequate Warnings of Foreseeable Dangers

3. Breach of Contract/Warranty

a. Express and Implied Terms

b. Written and Oral Terms

c. Amendments/Modification

II. HOMEOWNERS'/PERSONAL LINES SUBROGATION CLAIMS

A. OVERVIEW

1. Home is Most Valuable Item of Property Owned by Insured

2. Insured is Well Motivated to Protect Property

3. Sophisticated Building Systems Generally Require Use of Outside Contractors

4. Detrimental Reliance by Homeowners on Contractors and Manufacturers

B. DISTINGUISHED FROM COMMERCIAL LOSSES

1. Enhanced Rights of Recoveries of Individuals

a. Unilateral Limitations of Liability Provision Invalid

b. Unequal Bargaining Position Invalidates Unconscionable Terms

2. Consumer Protection Statutes

a. Enhancement of Damages

III. ADVANCED THEORIES OF LIABILITY

A. SPREAD CASES

1. Flammability of Materials

a. Unreasonably Dangerous/Hazardous Fire Risks

b. Failure to Warn/Misleading Directions or Representations

c. Regulation of Volume for Display or Storage Purposes

2. Inadequate Firestopping and Compartmentalization

3. Malfunctioning/Poorly Designed Fire Detection/Suppression Equipment

4. Late or Non‑Reporting of Fire by Responsible Persons

5. Delayed Termination of Electric or Gas Service

6. Inadequate Water Supply

7. Creation of Fire Hazard/Substandard Maintenance of Security for Premises

8. Deficient Fire Safety Training

9. Lack of Guarding From Heat Sources

B. ARSON FIRES

1. Consider Application of All Spread Theories

C. ELECTRIC FIRE (Fault of Unknown Party or of Insured)

1. Malfunctioning Circuit Breakers

2. Deficient Inspection

3. Defective Electrical Equipment

4. Lack of Electrical Grounding

D. NEGLIGENT HIRING/SUPERVISION OF EMPLOYEES

1. Inadequate Pre-Employment Screening

2. Inadequate Supervision

E. STRUCTURAL COLLAPSES

1. Negligent Design/Deficient Engineering

2. Construction and Erection Errors

3. Defective Components

F. BUILDING SYSTEMS

1. Fireplace/Chimney Assemblies

2. Electrical

a. Utility Company Responsible for all Equipment Upstream of Point of Delivery

b. Inspection or Approval by Utility Company of Wiring and Equipment Downstream of Point of Delivery

3. Mechanical (Plumbing and HVAC)

a. Deficient Connections

b. Incompatible Materials

c. Defective Components

G. INDUSTRY STANDARDS AND GUIDELINES (Also May Be Adopted As Law Of Jurisdiction)

1. National Fire Protection Association Standards

2. National Electric Code

3. National Fuel Gas Code

4. Building Codes (BOCA)

5. Underwriters Laboratories

6. ANSI

7. Industry Publications

8. OSHA (State and Federal)

IV. CONSULTING EXPERTS

A. FIRE INVESTIGATIVE CONSULTANT

B. ELECTRICAL ENGINEERING CONSULTANT

1. Building Wiring/Code Requirements

2. Small Appliance/Safety Controls/Circuitry Design

3. High Voltage/Power Distribution

C. MECHANICAL ENGINEERING CONSULTANTS

1. Heating Equipment

2. Mechanical Equipment

3. Automobiles

4. Structural/Heavy Equipment

D. STRUCTURAL/CIVIL ENGINEERING CONSULTANT

1. Conventional Construction

2. Pre-Engineered Metal Buildings

3. Storm Water Drainage Systems

E. CHEMICAL ENGINEERING CONSULTANT

1. Oil/Gas Distribution and Transmission

2. Manufacturing Facilities

F. METALLURGICAL CONSULTANT

1. Materials Failure

2. Structural Failure

3. Electrical Failure

G. CHEMISTRY CONSULTANT

1. Flammability of Materials

2. Warnings/Instructions

3. Safe Workplace/Occupational Hygienist

H. FIRE MODELING CONSULTANT

1. Path and Direction of Fire Travel

2. Fire Detection/Suppression Equipment

I. FIRE PROTECTION ENGINEERING CONSULTANT

1. Fire Detection/Suppression Equipment

2. Fire/Smoke Alarm System

J. HUMAN FACTORS ENGINEERING CONSULTANT

1. Warning/Instructions

2. Guard/Safety Features

K. BUILDING CODE/FIRE CODE CONSULTANT

L. EXHIBIT PREPARATION/COMPUTER ANIMATION

V. STATUTES OF LIMITATION/REPOSE

A. WHICHEVER STATUTORY PERIOD EXPIRES FIRST WILL BAR CLAIM
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B. EARLY NOTICE REQUIREMENTS

1. Government Entities

C. SPOLIATION OF EVIDENCE ISSUES

1. Notice/Invitation to Inspect by Prospective Party Opponent

2. Duty to Determine Findings of Public Sector Authorities and Preserve Evidence

3. Within Area of Origin/Point of Failure

a. Duty to Preserve Responsible Instrumentality

b. Duty to Preserve Artifacts Ruled Out

c. Option to Preserve Illustrative Evidence





