
FORM AND SUBSTANCE OF A CALIFORNIA GOVERNMENT TORT CLAIM

I.

INTRODUCTION

The 1963 California Tort Claims Act established uniform procedures for claims against public entities and public employees.  The California Tort Claims Act establishes certain conditions prior to the filing of a lawsuit against a public entity.  It is imperative that a claimant be aware of the requirements under the Torts Claim Act, as the unwary claimant may find their cause of action barred for failure to comply with the Act’s requirements. 

The California Government Code provides that “no suit for money or damages may be brought against a public entity on a cause of action for which a claim is required to be presented  . . . until a written claim therefor has been presented to the public entity and has been acted upon.”   Gov. Code §945.4.  The Government Code requires that the claimant sets forth: 



(1) 
the names and addresses of the claimant and the person to whom notices 



are to be sent; 



(2) 
a statement of the date, place, and other circumstances of the occurrence 



or transaction; 



(3) 
A description of the indebtedness, obligation, injury, damage, or loss 



incurred as far as they are known when the claim is presented;



(4) 
The name of the public employee who caused the injury, if known; and 



(5) 
the amount claimed, if less than $10,000, on the date the claim is 





presented, or if more than $10,000, no dollar amount is to be included, but 



the claim must state whether the claim is to be a limited civil case. 

The purpose of the claim is to present sufficient detail “to reasonably enable the public entity to make an adequate investigation of the merits of the claim and to settle it without the expense of a lawsuit.”  Blair v. Superior Court, (1990) 218 Cal.App.3d 221, 225; City of San Jose v. Superior Court, (1974) 12 Cal.3d 447, 456; Turner v. State of California, (1991) 232 Cal.App.3d 883.

II.

FORM AND SUBSTANCE

1.
 Names and Addresses of Claimant and Person to Be Sent Notices
The addresses of the claimant and of the person to whom notices are to be sent are particularly important.  A statement of the address of claimant’s counsel substantially complies with the requirement that claimant’s address must be given.  Cameron v. City of Gilroy, (1951) 104 Cal.App.2d 76.  The better practice, however, is to give the claimant’s residence address for informational purposes and to specify counsel’s address as the one to which notices are to be sent. 

2.
Description of Claim; Factual Content; Preserving Theories of Recovery
The required “general description ” of the injury and the statement of “ date, place, and other circumstances of the occurrence ” need not be in evidentiary detail.  However, sufficient data should be included “ for investigation and consideration of the claim.”  Dillard v. County of Kern, (1943) 23 Cal.2d 271, 278. 

Under prior law, an indefinite identification of the date of injury as “on or about and during” specified months has been held sufficient. Knight v. City of Los Angeles, (1945) 26 Cal.2d 764 ; Kahrs v. County of Los Angeles, (1938) 28 Cal.App.2d 46, (“ on and after October 17, 1934 ” held insufficient to include event occurring on February 6, 1935). The date of the occurrence is usually obvious.  However, when the claimant asserts that the claim is timely under the late discovery doctrine, it may be necessary to state both the date of the injury and the date of discovery.  See Martinez v. County of Los Angeles, (1978) 78 Cal.App.3d 242.

The claim should be drafted with sufficient factual breadth and character to support the legal theory on which the plaintiff subsequently plans to sue if the claim is rejected.  See Stearns v. County of Los Angeles, (1969) 275 Cal.App.2d 134, 138 n. 3.  If the plaintiff is relying on more than one legal theory of recovery, each cause of action in a complaint must be reflected in a timely claim.  Fall River Joint Unified School Dist. v. Superior Court, (1988) 206 Cal.App.3d 431, 434.  In other word, the factual circumstances stated in the written claim as the basis of the public entity’s liability must correspond with the facts alleged in the complaint.  Even when a claim is timely presented, the complaint is vulnerable to a demurrer, or a motion for judgment on the pleadings, if it alleges a factual basis for recovery that is not reflected in the written claim.  Id. 

There are two lines of cases that govern the specificity requirements for government claims when the plaintiff relies on more than one legal theory.  The first line of cases holds that plaintiffs may not include causes of action in their complaints that have not been reflected in the written claim submitted to the public entity defendants.  Fall River Joint Unified School Dist. v. Superior Court, (1988) 206 Cal.App.3d 431, 434-436; Hata v. Los Angeles County Harbor/UCLA Med. Ctr., (1955) 31 Cal.App.4th 1791 (claim for medical negligence did not support cause of action for employing insufficient personnel at hospital); Donohue v. State of California, (1986) 178 Cal.App.3d 795, 802-805; Nelson v. State of California, (1982) 139 Cal.App.3d 72, 79-81 (demurrer to amend complaint sustained on appeal; facts alleged in prisoner’s claim for medical malpractice did not correspond to facts alleged in amended complaint for negligent failure to summon medical care). 

The Court in Fall River limited plaintiff to the facts alleged in the written claim.  In that case, the government claim stated that plaintiff had been injured when a door closed with sufficient force to slam his head against the door frame, while the complaint alleged that the school district was liable for failure to supervise students who were engaged in dangerous           “ horse-play ” which caused plaintiff’s injury.  Fall River Joint Unified School Dist. v. Superior Court, supra, 206 Cal.App.3d at 434.  The Fall River court stated that negligently maintaining an unsafe door was not the “factual equivalent” of failing to halt forbidden student horse-play.  The Court also noted that plaintiff did not substantially comply with the claims act because defendant was given no warning that it might be sued for its employee’s failure to supervise plaintiff and his fellow students and had no opportunity to consider the validity of such a claim until the filing of the complaint.  Id. at 435-436.  Accordingly, the court directed the trial court to grant a motion for judgment on the pleadings as to the failure to supervise cause of action.  Id. at 437.  

A second, and generally more modern, line of cases holds that a variance between the facts stated in the claim and those alleged in the complaint is not fatal where the “ apparent differences between the complaint and the claim were merely the result of plaintiff’s addition of factual details or additional causes of action ” and does not constitute a “ complete shift in allegations.”  The test under this line of cases is whether the omitted facts are sufficiently related to those alleged in the claim to allow the public entity to investigate.  For example, in Stevenson v. San Francisco Housing Authority, (1994) 24 Cal.App.4th 269, a tenant’s claim against the housing authority for premises liability and breach of contract supported a later complaint for negligent failure to disclose latent defects, as well as negligence and breach of statutory duty to inspect the building for safety before an earthquake.  In Ocean Services Corp. v. Ventura Port. Dist., (1996) 15 Cal.App.4th 1762, the Court held that a claim alleging breach of a commercial lease supported a complaint for a breach of the covenant of good faith and fair dealing.  Similarly, in Brownell v. Los Angeles Unified School District, (1992) 4 Cal.App.4th 787, the Court held that a claim (alleging that assault on a student arose from the district’s failure to provide adequate security in a known risk area) supported a complaint alleging the district’s negligent and careless failure to properly supervise, guard, maintain, inspect and manage the school premises.
3. 
Inclusion of All Claimants
The claimant should exercise due care to ensure that the claim clearly includes the claims of all persons entitled to seek recovery from defendant.  As a general rule, every claimant must present a claim even when another party has timely presented a claim that provided the public entity with full knowledge of the basis of the alleged liability.  

4.
Public Employee Causing Injury or Damage
The name of the public employee or employees who caused the injury or damages, if known, should be included in the claim.  Govt. C §910(e).  This information is particularly relevant to the legislative purpose of facilitating investigation and possible settlement.  Absent waiver of the defect, the failure to supply the name, if it is shown that the claimant knew it, may constitute fatal noncompliance.  When the claimant asserts entity liability as a result of an independent contractor’s tort, it seems essential that the contractor’s name be given, although Govt C. §910 specifically requires only that the names of “ employees ” be supplied.  See Govt. C. §815.4.  See Williams v. Braslow, (1986) 179 Cal.App.3d 762.

5.
When Either Dollar Amount of Court’s Jurisdiction Must Be Specified
The claim must specify the amount claimed together with the basis of computation of the amount if the total claim is under $10,000 “ as of the date of presentation of the claim, including the estimated amount of any prospective injury, damage, loss, insofar as it may be known at the time of the presentation of the claim.”  If the amount exceeds $10,000, the amount sought is not to be specified in the claim, but the claim must indicate whether it would be a limited civil case. 

III.

CONCLUSION

There is a split of authority among the California courts concerning the specificity required in government claims.  Adjusters should err on the side of providing as must specificity as possible in the claim form.  Care must be taken, however, not to include facts in the claim form which have not been confirmed prior to completing the loss investigation.  It is recommended that the assistance of counsel is obtained to assure that the form language is crafted as well as possible.

Government entities are all to eager to attempt to tie claimants to the four corners of the claim form.  Dismissal of a case against a government entity based upon defects in the claim form is often sought by demurrer or summary judgment.  A cause of action for inverse condemnation, which derives from Article I, section 19 of the California Constitution, is not a subject of the statutory government claims requirements.  Such a theory, in addition to providing greater remedies such as attorney fees and expert costs, is often a life preserve for the unwary claimant.  Notwithstanding that fact, every effort should be made to timely present a proper claim form to assure the right to prosecute government entities for a dangerous condition of public property cause of action. 
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