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Contractual clauses that can prohibit recovery

•Waivers of Subrogation

•Express Co-Insureds Provision

•Hold Harmless Provisions

•Limitations of Liability



Documents to Gather to Evaluate:

•Construction Contracts (even if not with 
your insured)

•Lease Agreements

•Product Purchase Agreements

•Alarm and Inspection Records



SUBROGATION WAIVERS



The Many Different Layers of a Waiver

What is the insured waiving and who benefits from the waiver?

Can the insured waive the insurance company’s subrogation rights?

Inconsistent contractual provisions

Are there ways to argue around the waiver?

Does the defendant know that there is a waiver?



Who benefits from the waiver?



Can the policyholder waive subrogation?



What does the policy say?



What does the law say?



Does the defendant know there is a waiver?



Potential Exceptions to Waivers of Subrogation

• Building Code Violation

• Gross Negligence

• Insured doesn’t have the right to waive subrogation



Express Co-Insured Provisions

• Anti-Subrogation Rule:
• Basic rule that you cannot subrogate against your own insured.  Courts have 

held that you cannot subrogate against a party who is either an express or 
implied co-insured under the policy which was called upon to make a 
payment



AIA Contract requiring Builder’s Risk Policy



Implied Co-Insured

• Lease Terms to Consider:

o Require tenant to provide public liability insurance for the leased premises and to include the landlord as a co-insured under such policy, 
and that authorize the landlord, in case of tenant's failure to acquire such insurance, to do so and to charge tenant therefor.

o Make the tenant responsible to repair damage occasioned either to the leased premises or to the common areas "caused by tenant's 
negligence," and specify that tenant's failure to make such repairs, or to reimburse the landlord therefor, is a material breach of the lease.

o Require tenant to indemnify the landlord from any damage resulting "to any person or property whomsoever or whatsoever," resulting 
from tenant's "use or neglect of the premises . . . .“

o Cause the rent to abate, if the leased premises are damaged by a fire not arising from the fault or negligence of tenant.

United States Fid. & Guar. Co. v. Let’s Frame It, Inc., 759 P.2d 819, 821 (Colo. App. 1988).

• Exception and argument to make:  waiver is limited to leasehold space



Hold Harmless / Limitations on Liability Clauses

• Alarm Monitoring Contracts



Consequential Damages Exclusions



Limitations on Exculpatory Clauses

• Colorado Homeowners Protection Act: renders void against public 
policy contractual 
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