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Until September of this year, Ontario was the only province in Canada that prohibited contingency fee arrangements between law firms and their clients.  This state of affairs has changed since the Ontario Court of Appeal handed down its decision in the case of McIntyre v. A.G. Ontario, ruling that contingency fees in Ontario are not prohibited by the common law or statute, as long as they are reasonable and fair.  Now every province and territory in Canada has legislation or rules of court that permit and regulate the use of contingency fees. 


The plaintiff in the case of McIntyre, Maureen McIntyre, the widow of a deceased smoker, sued Imperial Tobacco alleging that the company was responsible for her husband's death as a result of lung cancer.  McIntyre, who works in a medical records department of a hospital, is of modest means and was unable to finance the litigation other than on a contingency fee basis.  A Toronto law firm agreed to take on the case on a contingency fee basis, providing the firm would receive 33% of compensatory damages, 40% of punitive, exemplary or aggravated damages, and 100% of its costs.  The firm brought an application for a declaration that this contingency fee arrangement did not violate Ontario law.


In a judgment rendered last March, Justice Wilson of the Ontario Superior Court granted the declaration that contingency fee arrangements per se were not prohibited by Ontario law, but refused to approve of the fee structure as laid out on the basis that it was premature at this stage of the case.  The Ontario Ministry of the Attorney General appealed the decision, arguing that the province's Champerty Act constituted an absolute prohibition against all contingency fee arrangements.


The Champerty Act was enacted by the Ontario legislature in 1897.  The Act was based on provisions found in old English statutes dating back to 1305, that prohibited particular abuses common in medieval times, such as the practice of assigning doubtful or fraudulent claims to royal officials, nobles or other persons of wealth and influence who would be expected to receive a more favorable hearing in a court than the assignors.  Typically, these arrangements provided that the assignee would maintain the action and that the proceeds of success would be shared between the assignor and the assignee.  Over time, as the administration of justice improved with the emergence of an impartial and independent judiciary, the circumstances that gave rise to the enactment of the Champerty Act no longer existed, but new and different abuses arose which were classified under the common law as Champerty and maintenance and held to be illegal.  Maintenance is where someone, with an improper motive, becomes involved in litigation in which they have no interest whatsoever and where the assistance they are rendering to one of the parties has no justification or excuse.  Champerty is a more egregious form of maintenance in that there is the added element of the sharing in the profit of the litigation.  For many years, the courts in Ontario and England held that lawyers' contingency fee arrangements were champertous and therefore unenforceable for two main reasons.  First, the apprehension that lawyers, realizing that they would only be paid if the action was successful, would resort to a host of unethical practices in order to ensure success and therefore payment of their fees.  Second, if a lawyer's compensation was tied to recovery in the litigation, a lawyer might be tempted to conduct the action to further the lawyer's own best interest rather than that of the client.


In a unanimous decision of the panel, the Court of Appeal found that there was little or no evidence to show that these concerns were well‑founded and that current circumstances in Ontario dictated that courts should take a fresh approach to the application of the common law to  contingency fee arrangements.  From a public policy standpoint, the Court of Appeal held that the attitude towards permitting contingency fee arrangements had undergone a tremendous change in the last century as a result of concerns over access to justice.  The Court of Appeal noted that every Canadian province and territory other than Ontario had enacted legislation or rules of court to permit and regulate contingency fees, and that contingency fee arrangements were valid in almost all other common law jurisdictions around the world, including the United States, England and Australia.  Furthermore, the Court of Appeal observed that even Ontario had recognized the advantages of these types of agreements in permitting contingency fee arrangements in class action proceedings.  Accordingly, the panel found no reason why a policy that allowed contingency fee arrangements in a class action scenario would not also apply equally to litigation brought by individuals.  Lastly, the Court of Appeal pointed to the numerous calls for reform to permit contingency fees in Ontario on the part of the Law Society, the bar and even the Attorney General of Ontario.  


For these reasons, the Court of Appeal ruled that contingency fee arrangements are not, in principle, prohibited by the Champerty Act or other Ontario law, as long as they are reasonable, fair and no improper motive exists on the part of the lawyer entering into the arrangement.  The Court of Appeal has urged the Ontario government to enact specific legislation permitting and regulating contingency fees in a comprehensive and coordinated manner.  But until such time as legislation is passed, the Court of Appeal has ruled that the Solicitors Act will prevail in Ontario.  The Solicitors Act is a statutory regime which determines the reasonableness of a lawyer's account in cases where the client objects to the account rendered based on such factors as the complexity of the case, the amount of work done, and the risk involved. 


As a result of this decision, clients are free to enter into contingency fee arrangements with law firms in Ontario.  The fee structure agreed upon is a confidential matter, and is entirely dependent upon what the law firm and the client believe to be reasonable under the circumstances.  The contingency fee arrangement will only become subject to judicial scrutiny if there is a dispute at the conclusion of the case with respect to the account, and proceedings are brought under the Solicitors Act to determine the reasonableness of the account. 
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