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| NTRODUCT! ON:

No aspect of nodern civil litigation is nore inportant to
the outconme of a case than oral depositions. Because the vast
majority of civil actions are settled at sone point in advance of
atrial, it is fair to suggest that depositions in a civil matter
are at the heart of nost decisions |eading to the disposition of
cases.

After a brief definition of the deposition process and
format, this paper will review the nost traditiona
"commandnent s" for deponents or w tnesses at depositions. W
will then review steps that will aid the clains profession in
preparing for a deposition.

Where do depositions fit into the civil litigation process?

A deposition is part of the pretrial discovery phase of a
civil lawsuit. Between the pleading stage (consisting of the
Conmpl ai nt, Answer, Counterclaim Third-Party Joinders and Third-
Party Conpl aints and Answers) and the trial (jury or non-jury),

t he Federal Rules of Cvil Procedure and nost State Rul es of

Civil Procedure provide for a variety of pretrial "discovery"
activities. These procedures are intended to gather potentially
| arge anounts of information at the pretrial stage of the case so

as to facilitate the exchange of information in advance of trial



whi ch practice frequently |leads to the disposition of matters
wi thout the need for trial. |In the event that a trial is
necessary, one goal of pretrial discovery is to streamine the
case and save valuable trial tinme that m ght otherw se be taken
up with the exchange of information which can be so nmuch nore
effectively and efficiently acconplished in advance of trial.
Traditional pretrial discovery activities include witten

questions or Interrogatories, responses to these questions or

Answers to Interrogatories, Requests for Production of Docunents,

Responses to Request for Production of Docunents and the

opportunity to issue or serve Notices for Deposition.

THE BASI CS

VWat |s A Deposition?

A deposition is an oral question and answer session at which
a W tness or deponent provides sworn, oral testinony or answers
in response to questions posed by opposing counsel or other
attorneys representing other parties within the litigation.

The docunent that initiates the deposition process is known

as a Notice of Deposition which typically includes specific

details as to the time and | ocation of the deposition, the
identity by nane or title of the witness to be deposed and,

frequently, a request for the production of certain witten files



or materials that will be inquired into as part of the
gquestioni ng process.

In nost jurisdictions, depositions are conducted in
attorneys' offices with all counsel present, including your own
attorney, and a court reporter or stenographer. Some
jurisdictions require depositions to be taken at the | ocal
court house.

The stenographer, who al so adm nisters the oath to the
w tness (Do you swear that the evidence you are about to give in

the deposition in the matter of Smth v. ABC Insurance Co., wll

be the truth, the whole truth and nothing but the truth?),
accurately records each question, each answer, and each objection
or other verbal discussion. Follow ng the deposition, the
st enographer will prepare a witten transcript which will provide
a detailed, word-for-word record of the deposition proceedings.
Frequently, the witness will be asked to review this transcri pt
to ensure that it accurately records precisely what transpired at
the deposition. Also, the witness will have the opportunity to
note any discrepancies fromtestinony or clarify any m ssing
answers or other gaps in the testinony as recorded by the
st enogr apher.

In the context of civil |awsuits based upon policies of
i nsurance, counsel for the insured or claimant will typically

notice the deposition of a variety of clains and insurance



conpany personnel. In significant cases, this will usually
include virtually everyone in the chain of authority fromthe
field adjuster through the clains supervisor, clains nanager,
branch manager, regional clainms manager, hone office supervisors
and managers, clains vice president, and, in particularly

troubl esomre matters, the President or CEO of the insurance
company.

Simlarly, Requests for Production of Docunents, either by
way of individual discovery requests or as part of deposition
notices, wll include the files associated wth each of these
clainms' professionals together with any other files maintai ned by
t he conpany. Requests specifically include any and all copies of
the file including field office files, branch office copies, and
home office or duplicate files; tel ephone |ogs, records of phone
calls, calendars, diaries, appointnent books, and any private
notes or other nessages or recordings kept or nmaintained in
connection with the activities of any of the individuals
associated with the file.

The nost nodern recording technique that is currently the
subj ect of discovery and insurance litigation includes requests
for "electronic mail" or "E-Mail." Even in instances where a
conpany responds that any and all "E-Mail" nessages have been
erased or |ost, opposing counsel may try to "reconstruct” such

informati on from conpany data bases.



How Long WII| The Deposition Last?

Dependi ng upon the conplexity of the matter, the subtleties
of the coverages at issue, and whether the insured has pl eaded
for damages beyond indemity including clains for extra
contractual itenms such as damages for alleged bad faith or
viol ations of applicable unfair clains practices statutes, the
deposition of a clains professional typically lasts from severa
hours to one full day. |In particularly conplex matters, a
deposition may continue for several days or weeks.

If | Am Deposed, WII| | Still Have To Appear As A Wtness At
Trial ?

Probably, yes. Although counsel nmay stipulate to use a
transcript of your deposition at trial in lieu of a personal
appearance, the far greater likelihood is that you wll be
required to appear as a "live" witness at the trial. However,
because your testinony has been fully recorded and transcri bed
into witten formfollow ng your having been deposed, the
evi dence you offer at trial will probably closely track your

prior testinony at deposition.

VWiat Can | Do To Enhance My Val ue As A Deposition Wtness?




First, there are a nunber of "cardinal rules" of deposition
deportnent and conduct. These commandnents, these deposition
"do's" and "don'ts" are set forth in virtually every discussion
or paper on the topic of depositions. They bear repeating here,
because respect for these time-honored rules will substantially
enhance your role as a positive witness favorable to the
conpany's presentation of its case.

Secondly, preparation for the deposition, preparation that

begi ns days, weeks, or even nonths before the deposition is also
critical. Qoviously, this preparation will begin |long before
your deposition is ever noticed and will include a full and

conpl ete understanding of the litigation and, nore inportantly,
what counsel for the insured is seeking to obtain from your
testinmony and fromyour file. Those steps you can take to better
prepare yourself will be set forth following a review of the

cardinal rules of depositions.

THE CARDI NAL RULES OF DEPGOSI T1 ONS

1. Listen Carefully To Each Question

Concentrate intently as opposi ng counsel asks each question
and, then, think for a nonent before you respond. Then, answer
the question that was asked. This "first rule" of deposition

behavior is deceptively sinple -- and, for nost w tnesses, not as



easy as it sounds. Listening, includes concentrating upon
precisely what information the questioner is seeking. Is it a
question that can be fully and accurately answered with a "yes"
or a "no?" |Is the question fair in that it accurately states
facts or information? If not, you may need to correct any

I naccur aci es.

| f, after thinking about the question for a nonent, a sinple

yes" or "no" is the appropriate answer, then sinply provide that
response. (Qpposing counsel, or whoever is questioning at the
monment, has anple opportunity to followup with additiona

questions that seek further information.

| f an answer beyond "yes" or "no" is appropriate, then
sinply answer the question -- no nore and no less. It is the job
of the questioner to fashion questions that elicit the full and

conplete story. Therefore, just answer the question that is

asked. This is perhaps the hardest chall enge faced by any

Wi tness. There is nothing wong with a "run through” in advance
of the deposition with your own attorney in order to get a feel
for gaining skill and experience so that you can "sinply answer

t he question.”

2. Under st and The Questi on




Do you understand the question? |f not, you nust ask the
questioner to "Please restate or rephrase the question.”" Do not
try and guess as to what the questioner neans to ask, but is too
clumsy or ill-informed to ask. Persist in seeking clarification
until such tine as there is a clearly stated, clearly understood

guestion on the table.

3. Never Vol unteer Information

The adnmonition to "never volunteer" goes beyond sinply
providing too nuch information in an answer, i.e. going beyond
t he question asked and providi ng nanes, dates, details and
narrative that are non-responsive to the specific question posed.

The deposition witness needs to know that sone interrogating
attorneys will sinply remain silent after the w tness has
answered the question. At this juncture, these attorneys wll
sinply ook at a witness for sone extended period of tine wthout
asking a follow up question. Human behavi or patterns (and you
should test this well-proven human trait at sone tinme) conpels
many people to then try to fill in the "gap" in the dial ogue.
This can be used as an effective interrogating technique by
certain attorneys. As a witness, you should and nust be 100%

confortable with any gap in the dialogue. |[If the attorney has a

question, let the attorney ask it. But, you as the w tness,



shoul d not feel any conpulsion to "junp in" or "fill in any gap"

in the question and answer process.

4. Always Tell The Truth

Honesty in testinony is not as sinple as it sounds.
Certainly, all of us, especially upon taking a sworn oath with
our hand upon the Bible offered by the stenographer, recognize
the noral and legal inperative to testify accurately. Very few
W tnesses get into trouble for what we woul d categorize as
outright lying. However, a witness, in trying to be helpful, or
intrying to look informed and intelligent, may try and provide
testinony where there are honest gaps in the witness's own
know edge. Either the witness has no know edge or they try to be

hel pful and testify where their know edge is inconplete or

sket chy.
5. I f You Do Not Know The Answer To A Question, Then "I
don't know' |Is The Correct Response
Even if you have to say "I don't know' dozens and dozens of

times as a witness, you should not be enbarrassed if in fact you
are testifying accurately. Avoid the tenptation to try and
escape enbarrassnent or "l ooking bad" by falling into the trap of
testifying in areas where, in fact, the correct response is "

don't know. "



6. If You Once Knew The Answer To A Question, But Can No
Longer Renenber, "I don't remenber” |s The Correct
Response

Opposi ng counsel may try and hel p your recollection by
referencing the file materials or to other information or
docunents that mght aid you in recalling sonething. However, as
with informati on you never knew in the first place, a deposition
W t ness shoul d have no hesitancy in repeatedly testifying "

don't renenber” if, in fact, that is the truthful response.

7. Be Sensitive To The I nmagi ng You Are Projecting

As a by-product of the actual testinony you provide, you
w Il also be projecting an i mage of yourself, and potentially,
your conpany. Your deneanor will be judged and eval uated by al
attendi ng counsel and, potentially at a later time, by a judge
and/or jury that reviews the transcript. |n nost situations,
there are specific qualities that you wish to project at your

deposition. You will want to be characterized as:

(a) Professional in deneanor and appearance;

(b) Interested in and cooperative with the
pr oceedi ngs;

(c) Prepared and focused upon the issues;

(d) Thoughtful;



(e) WIlling to accept responsibility for and
stand behi nd cl ai nr8' deci sions and ot her
actions taken by you in connection with
the handling of the matter or claim at
i ssue.

8. Avoid Arguing O O her Confrontational Stances

You can vigorously represent yourself and your conpany and
its position in a lawsuit w thout becom ng nasty and
argunent ati ve to opposi ng counsel at a deposition.

Losing your tenper will not aid you in your task of
testifying carefully and accurately in a matter that typically
i nvol ves conpl ex issues of contract and insurance coverage
interpretations. Admttedly, sone attorneys for claimants may
take hi ghly aggressive and accusatory postures. This kind of
behavi or shoul d not deter you from conporting yourself as a total
professional. Renenber, "No one |likes a wise guy!". Avoid
sarcasm and any personal remarks. Renain focused upon the
i ssues. Maintain your standing and position well-above any rude
or abrasive conduct by opposing counsel. He or she nmay sinply be
setting a trap for you, hoping you will | ose your professional
deneanor and be drawn into a shouting match during which tine you
may carelessly make a statenment that critically injures your

| egal position.

PREPARI NG FOR YOUR DEPOSI TI ON



As stated above, to fully prepare for your deposition, you
need a full and conpl ete working know edge of the file and a
det ai | ed understandi ng of precisely how the claimhas progressed
t hrough the conmpany. By the tinme a Notice for Deposition
arrives, it may already be too late to fully and conpletely
under stand and appreciate all the nuances of the claimat issue.

Qobvi ously, your preparation for deposition begins with a
review of the full and conplete file. This will necessarily
include first, a gathering of any and all relevant docunents that
m ght be included in a conprehensive Request for Production of
Docunents or a Notice of Deposition that includes such a request.

"The file" wll include the working or field file, the branch

office or regional office "duplicate file", the hone office file,
and any and all other materials that m ght thereupon the
i ndi vidual claimincluding diaries, calendars, phone nessages or
t el ephone | ogs, and certainly, any and all handwitten notes or
ot her nmenoranda. Increasingly, counsel are also requesting
access to or print-outs of electronic mail or E-Mail nessages
associated with the file.

A key to your success as a deponent will be your
under st andi ng of the context of the deposition. Wat is the
opposi ng counsel |ooking for? Your understandi ng of how the

upcom ng deposition fits into the context of the case is



critical. Therefore, it is inportant that you first, appreciate
the underlying nature of the clainms made agai nst the conpany, the
coverage issues, and, any extra-contractual clainms. In other

wor ds, you shoul d becone fully conversant with the type and
nature of the issues of the lawsuit -- both the
coverage/liability issues and any damage i ssues. \Wat portion or
portions of a policy are at issue? Wat fornms, endorsenents,

decl arations pages or other policy terns and conditions are

i nportant or at issue? Wat docunents are inportant that are not
part of the policy such as applications, renewal forns,

i nspection reports, pre-loss engineering reports, etc.? Wat
conversations or other actions are fundanmental to the case?

Precisely what is opposing counsel hoping to learn from your
deposition? |s counsel sinply looking to you for the production
of the clainms' file, underwiting file, or other witten files?
Are you sinply to be the "custodian" of the file -- producing the
witten material and sinply verifying that "this is the file"
with perhaps certain limted testinony as the file maintenance
procedur es?

O, alternatively, are you the key representative of the
conpany with direct hands-on activity and deci sion making
responsibility? Perhaps you are the supervisor, nanager, Vvice
presi dent or CEO responsible for oversight or managenent of a

clains function.



Keep in mnd -- opposing counsel is not trying to make you
"l ook good." In fact, nost will believe that if you can be nade
to "l ook bad", if you can be nade to "l ook bad" -- regardl ess of
whet her the issues relate to this specific claim-- the
claimant's cause may well be served.

Most depositions of clains professionals include the
follow ng major topic areas. By understanding the goals of
opposi ng counsel as to each area, you should be better able to
prepare for the deposition and represent yourself and the conpany

in the nost thorough and favorable |ight.

9. Your Personal Experience

Counsel will typically devel op a detail ed chronol ogi ca
hi story of your career. Assum ng that you are a decision nmaker
inthe file, the two possible real agendas of opposing counsel
m ght be to either:

(a) denonstrate that by virtue of your extensive
experience and track record, you should have "known better" than
to make the "wong call"” on this file, or

(b) your experience, career history and job
responsibilities were totally inconsistent and inconpatible with
t he decision that needed to be made in this case. The decision

may have been outside your field of experience or expertise. O,



alternatively, the claimand i ssues may have sinply been "over
your head." Therefore, of course, you nade the wong decision.
Mor eover, the conpany shoul d never have put you into that
position in the first place.

On the personal side, opposing counsel may wish to
denonstrate that you are overworked. That is, that you sinply
have too heavy a work | oad and are left with insufficient tine
for careful, deliberate and intelligent decision making.
Therefore, of course, quite understandably, you made a judgnent

error.

10. Conpany Conpliance Wth Its Owm C ains Manual, Training
Manual O C ains' Procedures

In addition to a request for the entire clains file,
opposi ng counsel will also request copies of a conpany's clains
manual , training manual or witten clains' procedures. At sone
point in your deposition, opposing counsel will attenpt to
denonstrate just how nuch you and your coll eagues deviated from
the conpany's own witten guidelines and procedures. As a matter
of sinple fact, either the claimfile will or will not conformto

t hese pre-set procedures. However, you should be sensitive to



the notion that the preanble to nost such witten procedures
contains sone cautionary or qualifying | anguage to the effect
that the procedures are intended as guidelines applicable to nost
cases. But, that, they are not "witten in stone" and that
specific cases may require deviation.

| n advance of the deposition, as an inportant part of your
preparation, you need to determ ne just how well the handling of
this particular file does or does not conformto witten conpany
procedures. Further, what truthful explanations underlie any
non-conform ng aspects of the claimfile. A thorough claimnt's
counsel will take you first on a "tour" of the clains file, and
then on a "tour" of conpany's own witten procedures, including
cl ai ms manual and other materials. Your intimate famliarity
with all of these materials, and your ability to intelligently
explain any deviation wll inure to your benefit and to the
conpany's benefit within the lawsuit. Simlarly, you need to be
famliar with the applicable unfair clains' practices handling
statute within your own jurisdiction. And, just as you are able
to distinguish this particular file fromthe standard cl ai ns
manual procedures and expl ain any devi ations, you need to al so be
prepared, in advance of the deposition, to distinguish and
explain the just why, if at all, the procedures followed in this
particul ar claimmy not conport with the precise letter of the

st at ut e.



A skilled claimant's attorney will also ask you to conpare
the handling of the claimat issue with other clains of simlar
type or vintage. Specifically, the attorney may be seeking to
prove that this particular claimor clainmnt was singled out for
sone "special" treatnent resulting in both unusual handling and
arguably, an unusual or inproper result. dainmant's counsel wll
al so try and encourage you to "second guess" decisions nmade by
you or others within the file. Specific questions such as "If
you had it to over again would you...?, or "If this case cane
across your desk today, would you not decide to...?" You and
your attorney need to go through these kinds of "second guessing”
guestions in advance of the deposition in order to explore

preci sely how you will respond to these issues when rai sed.

PHI LA1\ 1369034\ 1 099995. 000



