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FINDING WORKERS’ COMPENSATION SUBROGATION
IN CRIMINAL ASSAULT CASES

By:

Daniel L. Hessel, Esquire
Vice Chair, Workers' Compensation Subrogation
Cozen O'Connor
1900 Market Street
Philadelphia, PA 19103

(215) 665-2748

(215) 701-2348 (fax)

dhessel@cozen.com

Introduction

Workplace violence is an unfortunate reality in today’s society. Workers’ compensation insurers
pay out countless millions of dollars every year in benefits to employees who are injured due to
the criminal acts of others. Finding subrogation in cases such as these is often a challenge — but
not an insurmountable one. Recent events have shown that the responsibility for injuries caused
by criminal acts does not always end at the feet of the criminals. Liability can also be imposed
on other parties if two things can be shown: the criminal act was (1) predictable and (2)
preventable. Allowing tort liability in such circumstances will incentive responsible parties to
take pro-active measures to prevent, or at least deter, criminal acts.

Historically, the general legal rule has been that “a person cannot be liable for the criminal acts
of third parties.” Feld v. Merriam, 485 A.2d 742, 746 (Pa. 1984). “The criminal can be
expected anywhere, any time, and has been a risk of life for a long time. He can be expected in
the village, monastery and the castle keep.” Id. Over the years, however, exceptions have been
created allowing liability to be imposed in certain situations. This article explores the
circumstances under which liability may be imposed on certain parties for the criminal actions of
another person. -

Target Defendants and Theories of Liability

The criminal actor is an obvious target of liability. But only in rare cases will that person have
sufficient assets to subrogate against. Even if the person happens to have a liability policy, all
policies exclude harm caused by intentional acts. As a result, it is necessary to find another
target to subrogate against.

A common target of liability is the employer of the criminal actor. In cases where an employer
places an employee in a position of trust, and that employee abuses that trust by assaulting
another, the employer can be held vicariously liable to the same extent the employer would be
vicariously liable for the negligence of its employee. For example, in cases involving
overzealous security officers or bouncers, courts have not hesitated to hold the employers liable,
even if the criminal conduct was unauthorized.



In contrast, it is difficult to establish vicarious liability on an employer when the employee’s use
of force was totally unexpected given the normal day-to-day job duties. Such an act will be
deemed “outside the course and scope” of employment and cut-off liability to the employer. The
critical fact in making the determination of whether an employee is “within the course and
scope” of his employment is whether the employee was intending to serve the interests of the
employer at the time the crime was committed. It is not necessary to prove that the actual assault
was done on behalf of the employer. As long as the assault arose out of some other act that was
intended to benefit the employer, liability may attach. The public policy behind this principal is
that an employer who benefits from the actions of its employees must also be held accountable
when that same employee crosses the line. Other factors to be considered in determining the
scope of employment question include: (1) whether the conduct is authorized; and (2) whether it
occurs substantially within the authorized time and space limits of the employment. Restatement
(Second) of Agency, § 228. See also, Brumfield v. Sanders, 232 F.3d 376, 380 (3d Cir. 2000).

Another common theory of liability against an employer is negligent hiring of the employee who
committed the criminal act. This theory is based on the employer’s own independent negligence,
rather than on vicarious liability for the employee’s negligence. An emerging question in these
cases is whether the employer has an obligation to perform a background check on potential
employees before hiring them. If the employer fails to do so, and the employee has a violent
history, it can be successfully argued that the employer was negligent for failing to do so. Most
states have laws mandating background checks in particular fields of employment. From a
plaintiff’s perspective, it is not enough to establish merely that the employer failed to conduct a
background check. Rather, it must also be shown that the background check would have
revealed that the employee had a propensity to commit an act similar to the act at issue in the
case.

A similar theory to negligent hiring is negligent training and/or supervision of the employee.
This theory does not depend so much upon the employee’s criminal record, but rather it depends
upon the employee’s general behavior during his term of employment. If it can be shown that
the employee had violent propensities, and the employer knew or should have known about those
propensities, liability may attach on the employer for negligently failing to train and/or supervise
the employee. American Guarantee and Liability Ins. Co. v. 1906 Co., 273 F.3d 605 (5™ Cir.
2001).

Liability can also attach outside of the employer-employee context. For example, a property
owner that leases a building to another company can be held liable for failing to provide
adequate security. The level of security depends upon the nature of the business and the
prevalence of crime in the neighborhood. For example, a bank in a crime ridden neighborhood
should be equipped with cameras, security officers, and protective glass. In contrast, a
manufacturing plant in a crime-free area may not need that level of security. A forensic security
expert can often assist in making this determination based upon a review of a crime grid of the
area.

A landlord may also be held liable for the acts of a third-person if the landlord fails to maintain
the property. Allowing a property to fall into a state of disrepair invites the criminal element.
This, in turn, exposes the landlord to tort liability.



Another target is the security company employed to protect the property on which the crime
occurred. From a legal standpoint, one who undertakes to render services to another which he
should recognize as necessary to protect the other’s person or things is subject to liability if he
fails to exercise reasonable care. Restatement (Second) of Torts, § 323. Although a security
company cannot altogether prevent crime, it can significantly deter crime by making its presence
known on a property. The failure to take “reasonable measures” to deter crime can lead to
liability.

Hurdles to Recovery

The biggest obstacle to recovery in a case arising out of the criminal conduct of a third-party is
proving that the crime was foreseeable and preventable.  “Foreseeability” is an implicit
component of the proximate causation element necessary in every negligence based case.
Foreseeability essentially means that the criminal act was predictable. Needless to say,
defendants in cases involving criminal acts always argue that the crime itself was not
foreseeable, and therefore no liability can attach. The key to overcoming this argument is
establishing at least some history of prior criminal acts that are similar in nature and place to the
subject act. This often requires obtaining police records, crime grids, other similar lawsuits from
the same jurisdiction, and the defendant’s own records to establish a pattern of crime. The more
of a pattern that can be demonstrated, the more likely a judge and/or jury will be to find that the
subject criminal act was foreseeable.

Another common hurdle to recovery is the “intervening or superseding” cause defense. A
superseding cause is “an act of a third person or other force which by its intervention prevents
the actor from being liable for harm to another which his antecedent negligence is a substantial
factor in bringing about.” Restatement (Second) of Torts, § 440. An intervening force is one
which “actively operates in producing harm to another after the actor's negligent act or omission
has been committed.” Restatement (Second) of Torts, § 441. These provisions, on their face,
would appear to immunize a defendant against liability. However, courts have held that these
doctrines do not apply when the negligence asserted against the defendant is based upon the
defendants’ failure to forsee and prevent the criminal act of a third-party.

One other potential obstacle to recovery is establishing a duty of care on the defendant. As a
general rule, there is no duty (i.e., legal obligation) to act to protect another person from a
criminal act. In other words, there is no “Good Samaritan Rule.” Therefore, it is necessary to
show either that: (1) the defendant’s negligence facilitated the criminal act by “inviting” the
crime to take place; or (2) the defendant stood in a special relationship to the criminal actor (i.e.,
employer-employee); or (3) the defendant stood in a special relationship with the victim (i.e.,
landlord-tenant). Otherwise, a plaintiff will be unable to establish a legal duty on the part of the
defendant, and the burden of proof cannot be met to go before a jury.

Joint and Several Liability

Before deciding whether to pursue a case involving a criminal assault, research must be done to
determine whether the jurisdiction imposes “joint and several” liability on defendants. “Joint
and several” liability is a doctrine which allows a plaintiff to recover all of his damages from any
defendant found partially responsible. Thus, a plaintiff can recover 100% of the verdict against a



defendant found only 1% at fault. That defendant can then attempt to recover from its co-
defendants the 99% of the verdict that it overpaid. This doctrine, of course, only has an impact
in those cases where one of the defendants is judgment proof. Otherwise each lable party can
and will pay its fair share directly or indirectly to the plaintiff.

In cases involving criminal assaults, the criminal actor will usually be assessed the lion’s share of
responsibility by the jury, and yet is often judgment proof. But as long as the jury allocates a
minimal percentage of liability to the solvent defendant, the plaintiff can still recover all of his
damages in a joint and several jurisdiction. Twenty-nine jurisdictions currently have some form
of joint and several liability. In those jurisdictions without joint and several liability, serious
thought should be given as to whether filing suit will be economically sensible since it is likely
only a portion of the judgment will be collectible.

Summary

Subrogation is criminal assault cases is often easier than it appears. In most cases, an accurate
determination of the merits of such a case can be made even before suit is filed. This requires an
analysis of criminal activity in the neighborhood to determine whether the subject incident was
predictable. If so, it must then be determined whether the crime was preventable. This can also
be accomplished through the use of a qualified security consultant. If it can be arguably
established that the incident was predictable and preventable, there is a good likelihood of
making a successful recovery in the subrogation of a workers’ compensation loss.
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I ——
HYPOTHETICAL SCENARIO

After a fire, the insurance company hires a consulting engineering
firm which sends a cause and origin investigator and electrical
engineer to the fire scene. A report is promptly written by the
consulting firm and the experts identify arcing damage to an
electrical conduit for the main conductor from the meter box to the
main circuit breaker panel in the building. The experts, however,
cannot rule out a fire starting in the meter, or somewhere else in the
building from some unknown cause and attacking the electrical
service thereby causing the arcing. They write in their report that
careless smoking and even an intentional fire are possibilities.
Other electrical devices in the room of origin cannot be eliminated.
The report is written before the physical evidence is removed from
the fire scene or taken apart for more in-depth investigation.
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HYPOTHETICAL SCENARIO
(CONTINUED)

The insurance company also engages counsel to evaluate the
potential for subrogation. Counsel reviews the initial report and
retains a new consultant who suggests a more in-depth analysis of
the evidence. Metallurgists also are engaged to examine the burn
pattemn and arcing damage on the conduit. Based on the evidence,
the new experts conclude that the arcing damage is not a result of
fire attacking the electrical service but rather a result of arcing that
originated within the conduit, causing the ignition of nearby
combustibles. When the conduit was fabricated, the contactor
created too many turns in the various pieces of conduit and left sharp
edges or “burrs” at those locations where the conduit was joined
together. Thus, when the contractor pulled the wires through the
conduit, he damaged the insulation and this fed to the fire.
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THE PROBLEM

In the subrogation case that follows, the defendant asks for

the investigative and adjustment files and reports of all

individuals who investigated the cause of the fire.

®* The adjuster’s notes, based on the original report, say
there is no subrogation possibility.

= The report from the forensic consulting firm is part of the
insurance company and adjuster’s file.

Obviously, the insurance company wants to prevent
disclosure of the adjuster’s notes, the identity of the

original experts and the report prepared by the forensic
consulting firm. O
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CAN THE “BAD” MATERIAL BE
PROTECTED FROM DISCOVERY?

* WORK PRODUCT DOCTRINE

* ATTORNEY CLIENT PRIVILEGE

COZEN

O'CONNOR.

]
WORK PRODUCT DOCTRINE

* The requested information must be a document or
tangible thing.

* The material must be prepared in anticipation of
litigation.

= The document must be prepared by or for a party or its
representative.

Most of the legal analysis involves the “in anticipation of
litigation” requirement, as contrasted with the insurance
company’s normal business operations. O
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WHAT CONSTITUTES “IN ANTICIPATION
OF LITIGATION™:

Courts, however, have found a solution to this dilemma in the very means by
which an insurance company conducts its business. In the early stages of
claims investigation, management is primarily concerned not with the
contingency of litigation, but with deciding whether to resist the claim, to
reimburse the insured and seek subrogation of the insured's claim against the
third party, or to reimburse the insured and forget about the claim thereafter.
At some point, however, an insurance company’s activity shifts from mere
claims evaluation to a strong anticipation of litigation. This is the point where
the probability of litigating the claim is substantial and imminent. The point is
not fixed, it varies depending on the nature of the claim, and the type of
investigation conducted. The decision whether insurance company
investigatory documents were “prepared in anticipation of litigation" turns,
therefore, on the facts of each case.

Carver v. Allstate Insurance Company, 94 F.R.D. 131 (S.D.Ga. 1982) o
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APPLICATION TO IN-HOUSE
AND OUTSIDE ADJUSTERS

Redacted portions of reports prepared by adjusters
addressing possible subrogation claim are
discoverable. The Court held that even though the file
was promptly referred to counsel to evaluate the
potential for subrogation, there was no evidence to
support a conclusion that the adjuster reports were
prepared at the request of counsel or at a point in time
when the decision had actually been made to pursue
subrogation. American Insurance Co. v. Elgot Sales
Corp. 1998 WL 647206 (S.D.N.Y.)

COZEN
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The retention of a law firm is a significant factor in
determining whether an insurer anticipates litigation, but
not determinative. Until the insurer makes a specific
decision, or counsel recommends pursuit of a
subrogation claim, documents created by the insurance
company evaluating the investigation and potential for
subrogation are discoverable and not protected by the
work product doctrine. Weber v. Paduano, 2003 WL
161340 (S.D.N.Y.)

COZEN
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APPLICATION TO
NON-TESTIFYING EXPERTS

Where an insurance company regularly hires expert
consultants to investigate causes of a loss and assess
coverage, the scope and nature of that investigation is
discoverable. Documents created by the experts would
have been generated in the absence of any litigation.
The insurer claims that it knew from the outset it would
pursue a subrogation action. The Court noted that the
investigative material revealed that the cause of the fire
was unknown and all possibilities were being evaluated.
Therefore, the insurance company was not definitely
acting in anticipation of litigation. Amica Mutual
Insurance Co. v. W.C. Bradley Co., 217 F.R.D. 79
(D.Mass. 2003) O
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Even reports prepared after counsel is retained and
with the involvement of counsel may be discoverable if
the insurance company is unable to demonstrate that
the reports were prepared “in furtherance of a
sufficiently identifiable resolve to litigate, rather than a
more or less routine investigation of a [possible claim]”.
Fine v. Bellefonte Underwriters Ins. Co., 91 F.R.D. 420
(S.D.N.Y. 1981).
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ATTORNEY CLIENT
COMMUNICATIONS

= Communications from the client are protected when
advice is sought from an attorney, the advice pertains
to matters within the attorney’s professional
competence and the attorney agrees to give the
desired advice; i.e., advice or opinions in matters of
law and with relationship to legal rights, duties and
obligations.

= Communications from an attorney are protected when
the communication is made for purposes of rendering
legal advice or services and the communication is
predominantly of a legal character; i.e., it must be
more than simply a recitation of facts known to third
parties. ()
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ATTORNEY CLIENT
COMMUNICATIONS ARE PROTECTED

®* Communications between attorneys and clients made
for the explicit purpose of obtaining legal advice,
including the potential for subrogation, are protected by
the attorney client privilege. Amica Mutual Ins. Co.

= Letters from counsel hired to examine the potential for
subrogation and providing legal advice or discussing
legal opinions are protected on the basis of the attorney
client privilege. An investigation conducted by a law
firm into the cause of the fire and the potential for
subrogation was a component of the lawyer’s larger
task of analyzing the legal issues in connection with a
loss. Weber o
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WHAT IS THE EFFECT OF
PRODUCTION?

= |t doesn’t mean defendant can call adjusters or
non-testifying experts as witnesses at trial— but
it will try.
* Practical effects:
1. “Shopping” for experts.
2. Cross-examine testifying experts.
3. Cross-examine adjuster.
4. Road map to various defenses
(including damages) (¢]
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HOW TO PROTECT INVESTIGATION

Rely on Attorney Client Privilege:

= Early retention of counsel

* Counsel retains experts

= Counsel directs experts and channels
communications

®* Counsel summarizes communications and
findings of experts

= Adjuster reports — “Subrogation handled by
counsel”

¢]
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LESSONS TO BE LEARNED:

®* Not that you shouldn’t always hire experts
quickly.

* Don't just ask for expert reports without review
or analysis.

* |f do, get counsel involved.

® Recall that what is sought are “documents”.

* Anything that is written, email, electronic data,
letters, notes, reports, etc. is likely subject to
production. So ask yourself; if there is a
subsequent case, do | want the other side to
see this? o
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HYPOTHETICAL SCENARIO
(CONTINUED)

The new experts, while they have developed what appears to be a
solid forensic theory, have performed no tests. They have done
calculations and reviewed treatises to evaluate certain basic
electrical engineering principles. They have not done any tests to
determine what forces are necessary to damage the insulation on
the conductors. They have done no testing to determine the
current, voltage and energy that results when the bare conductor
contacts the metal conduit. They have not determined how much
electrical energy is necessary to burn an arc hole through the
conduit. They have not determined whether the molten metal and
arcing that results from the short circuit has sufficient heat and
energy to ignite nearby combustibles. After the experts are
deposed, the defendant files a Daubert motion to preclude their

testimony. O
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DAUBERT

= The trial judge is the “gatekeeper” of
opinion testimony.

= Admission of opinion testimony is based
upon its reliability.

= Testing

= Peer Review

= Generally Accepted Principles

= Supported By The Facts (¢)
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—
TESTING IS NOT PER SE REQUIRED

= Workman v. AB Electrolux Corp., 2005
WL 1896246 (D.Kan. 2005)

= Lack of testing goes to the weight of the
testimony rather than its admissibility.
Travelers Indemnity Co. v. Industrial
Paper & Packaging Corp., 2006 WL
3864857 (E.D. Tenn. 2006).

COZEN
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Plaintiff's expert was permitted to testify in a fire case
allegedly resulting from the negligent installation of a
kitchen range and range cord set installed by Circuit
City at the plaintiff's home. The expert testified that the
power cord was abraded by a screw head on the back
of the range. No tests were conducted. The Court,
however, permitted the testimony primarily because the
expert followed the proper methodology set forth in
NFPA 921 to eliminate all other potential causes for the

fire. Windham v. Circuit City Stores, Inc., 420
F.Supp.2d 1206 (E.D. Kan. 2006).
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Experts were permitted to testify, even without testing,
that copper sulfite particles passed through and around
a mesh screen and lodged in the safety valve of a gas
water heater. This caused a gas leak and subsequent
explosion. The Court noted that testing of the theory
was not required because it was not “novel” and the
chemical characteristics of copper sulfite particles was
well established in the literature. Bitler v. A.O. Smith
Corp., 400 F.3d 1227 (10t Cir. 2004).
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A case against Coca Cola for defects in a soda vending
machine was permitted to move forward even though
the expert did not test his theory involving an allegedly
improperly crimped connection in a power supply for the
soda vending machine. While the expert did not test
the amount of electrical resistance that would be
created at the crimp connection and whether the
resulting energy might cause a fire, he was permitted to
provide testimony on those issues. The Court found it
significant that the electrical principles relied upon by
the expert were well accepted and discussed in basic
handbooks. The expert also testified that he complied

with NFPA 921. Colony Insurance Co. v. Coca Cola
Co., 2007 WL1774406 (N.D. Ga. 2007)
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TESTING REQUIRED

Plaintiffs’ experts were precluded from testifying that an
allegedly defective thermal fuse design in a copier
machine caused a fire in Fireman’s Fund Ins. Co. v.
Canon, 394 F.3d 1054 (8t Cir. 2005). There, the
plaintiffs’ experts did conduct limited testing but by-
passed a control circuit in order to prove their theory
with respect to a defective thermal fuse design. The
Court held that a lack of testing to show how the control
circuit might have failed was fatal to the plaintiff's
theory.

¢]
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Experts who claim that a fire was caused by a defect in
a heater that led to a hole in the “target wall of the
heater” were precluded from testifying in Pro Service
Automotive L.L.C. v. Lenan Corp., 469 F.3d 1210 (8t
Cir. 2006). The experts argued that hot gases escaping
from the combustion chamber caused the hole in the
heater and ignited building materials that were not
protected by a flame resistant fire brick. The experts
did no testing to show how the hole was created, what
areas in the heater rising temperature would be found,
how much heat would be transferred through the heater
or whether it would be sufficient to ignite combustibles.
Further, the expert had no opinion or testing in terms of
how long the hole existed. Based on this evidence, the
experts were precluded. ()
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LESSONS TO BE LEARNED:

= Follow NFPA 921 for fire investigation
purposes.

= Testing, in some form, should be
considered in every case.

= Utilize existing industry and technical
research.

®* The theory and testing must be consistent
with objective and known facts. 6
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Introduction.

Large property losses resulting in substantial subrogation efforts grow from catastrophic
damage or destruction to buildings, equipment and the economic injuries that result from those
losses. The generic cause of such losses sometimes leads to first party coverage litigation, but
pinpointing a specific cause is essential to the pursuit of subrogation claims. Proving third party
negligence, or a product defect, as the cause of a covered loss depends on the retention of expert
witnesses who are capable of providing the underlying basis for pursuit of subrogation lawsuits.

While major property losses usually arise from fires, subrogation claims can also spring
from wind damage, building collapses and sprinkler and plumbing failures. Each theory requires
expert testimony from consultants who are under increasing scrutiny to satisfy the evidentiary
standards set by the federal courts. Here, we focus on the admissibility of opinion testimony
from experts involved in fire investigations and various scientific and engineering principles (for
example, electrical, mechanical and chemical) as applied to fire science and fire investigation,
and review recent court decisions addressing those issues.

The success or failure of a complex subrogation case depends on the plaintiff’s ability to
present relevant and admissible scientific evidence. Given the federal court’s repeated emphasis
on reliability, methodology and testing, an insurance carrier, or its subrogation counsel, cannot
simply assign a general fire oause and origin expert and expect that single witness to be
permitted to provide opinions with regard to the area of the fire, the cause of the fire, the
existence of a product defect, the spread of the fire or the operation of fire suppression systems.
Rather, each scientific discipline requires a separate qualified expert and each of these experts
are inevitably subjected to challenges by opposing parties.

We have all heard judges, counsel and parties in hotly contested cases involving technical

and scientific issues refer to the litigation as a “battle of the experts.” More importantly,



however, in order to get the experts onto the “battlefield,” counsel and the parties must now be
prepared to satisfy trial courts that those experts are properly qualified to present opinions that
are reliable and admissible. Understanding the criteria for expert witness testimony will permit
the practitioner to retain the proner experts, direct the necessary investigation, fact finding,
analysis and testing and then present the expert opinions in a manner to meet those requirements

for admissibility.

A. The Daubert Standard.

Until 1993, the admissibility of expert scientific evidence was governed by the Frye test,

based on the Supreme Court case of Frye v. United States, 293 F. 1013 (Ct. App. D.C. 1923).
The Frye analysis only allowed expert scientific testimony to be admitted if tne underlying
principles behind the opinion had gained “general acceptance” in the scientific community. The
“general acceptance” standard was restrictive in many cases where the underlying theory was
novel but otherwise scientifically reliable.

In 1973, the United States Supreme Court adopted the Federal Rules of Evidence,
including Rule 702 governing expert testimony. Under Rule 702, the expert testimony must

“assist the trier of fact to understand the evidence or to determine a fact in issue.” Rule 702 also

requires that the expert witness be “qualified as an expert by knowledge, skill, experience,

training, or education” and that the testimony be reliable, i.e., supported by “sufficient facts or
data” and “reliable principles and methods” that are applied “reliably to the facts of the case.” .
The rule did not require that the principles or methods be generally accepted in the field. Despite
the “new” rule, Federal Courts consistently continued to apply the Frye test in deciding the

admissibility of expert opinions.



Twenty years after the rule was adopted, the Supreme Court was asked to decide whether

Rule 702 superseded the Frye test in the case of Daubert v. Merrell Dow Pharmaceuticals, Inc.,

509°U.S. 579, 113 S.Ct. 2786, 125 L.ED. 2d 469 (1993). Justice Blackmun, who authored the

majority opinion in Daubert, held that Rule 702 did supersede the strict Frye standard and

required the trial judge to serve as “the gatekeeper” of expert testimony in deciding if it meets
the standards of relevance and reliability. The trial court has discretion to conduct a hearing well
in advance of trial to determine if the expert’s testimony is reliable. “Daubert” hearings now are
routine in Federal Court. In fact, many courts include deadlines to complete discovery and
motions relating to Daubert issues in standard pretrial scheduling Orders. Parties use Daubert
hearings to obtain discovery without having to take a deposition and pay the expert. For
example, if the expert attends the hearing, as would be prudent, the challenging party has the
right to take live testimony from the expert before the court, gaining valuable information that
can then be further explored at a later deposition if the court ultimately deems that the expert
may testify at trial.
Rule 702 specifically states:

If scientific, technical, or other specialized knowledge will assist

the trier of fact to understand the evidence or to determine a fact in

issue, a witness qualified as an expert by knowledge, skill,

experience, training, or education, may testify thereto in the form

of an opinion or otherwise, if (1) the testimony is based upon

~ sufficient facts or data, (2) the testimony is the product of reliable

principles and methods, and (3) the witness has applied the
principles and methods reliably to the facts of the case.

Fed. R. Evid. 702
Rule 702, as quoted above, was amended effective December 1, 2000. The advisory

committee notes on the amendment point out that “[a] review of the caselaw after Daubert shows

that the rejection of expert testimony is the exception rather than the rule.” To be sure, “the trial



court’s role as gatekeeper is not intended to serve as a replacement for the adversary system.”

United States v. 14.38 Acres of Land Situated in Leflore County, Mississippi, 80 F.3d 1074,

1078 (5th Cir. 1996). In fact, the courts have frequently described the net effect of Daubert as

liberalizing the Rule 702 standard for admissibility of expert testimony. See, Cavallo v. Star

Enterprise, 100 F.3d 1150 (4th Cir. 1996), cert. denied, 118 S.Ct. 684 (1998) and United States

v. Dorsey, 45 F.3d 809 (4th Cir. 1995), cert. denied, 515 U.S. 1168 (1995). Further, the advisory
notes to the 2000 amendment make clear that, in accordance with the Supreme Court’s directive

in Kumho Tire Co. v. Carmichael, 527 U.S. 137 (1999), Rule 702 is “not intended to provide an

excuse for the automatic challenge to the testimony of every expert.”
In order to be admissible under Daubert, expert testimony must be based in “valid

reasoning and reliable methodology.” Inre TMI Litig., 193 F.3d 613, 665 (3d Cir. 1999),

amended by, 199 F.3d 158, cert. denied sub nom., General Public Util. Corp. v. Abrams, 120

S.Ct. 2238 (2000). An abuse of discretion occurs if a trial court excludes testimony simply
because it does not deem the proposed expert to be the best qualified or because the proposed
expert does not have the specialization that the court considers most appropriate. Holbrook v.

Lykes Bros. S.S. Co., 80 F.3d 777, 782 (3d Cir. 1996). In Kumho Tire, the Supreme Court

emphasized that the admissibility inquiry under Rule 702 of the Federal Rules of Evidence and

Daubert is a “flexible one.” The factors mentioned in Daubert do not constitute a “definite

checklist or test.” Kumbho Tire, 527 U.S. at 141. These factors were meant to be helpful, not
definitive, and the factors may or may not be pertinent in assessing reliability, depending upon
the nature of the issue in the case, the expertise of the particular witness and the subject of the

opinion testimony. Id. at 150.



The focus when assessing the reliability of an expert opinion under Daubert is on the

principles and methodology of the expert in arriving at opinions, not on the conclusions that are
generated by the expert. Daubert, 509 U.S. at 595. In some cases, the reliability of an expert
witness may be based upon his personal knowledge or experience. Kumho Tire, 526 U.S. at 156.
The trial court must determine whether the expert’s training and qualifications relate to the

. subject matter of the proposed testimony. Id. This testimony must be supported by appropriate

validation —i.e. “good ground” based upon what is known by the evidence. Isely v. Capuchin

Province, 877 F.Supp. 1055 (E.D. Mich. 1995). As noted in In re Paoli RR Yard PCB Litigation,
35 F.3d 717 (3d Cir. 1994), proponents of expert tesﬁmony: |

do not have to demonstrate to the judge by a preponderance of the
evidence that the assessments of their experts are correct, they only
have to demonstrate by a preponderance of evidence that their
opinions are reliable. . . The evidentiary requirement of reliability
is lower than the merits standard of correctness.

Id at 744.

Further, district courts do not have discretionary authority to “accept or reject” expert
testimony, as parties often invite the court to do. Acceptance or rejection of expert opinions is
part of the jury’s fact-finding role:

Vigorous cross—examinaﬁon, presentation of contrary evidence,
and careful instruction on the burden of proof are the traditional

and appropriate means of attacking shaky but admissible evidence.

Daubert, supra, 509 U.S. at 596.

One court has pointed out that, in order to avoid encroaching on the jury’s function, the
court’s “gatekeeping” function under Daubert must be regafded as a limited function:

Trial judges must exercise sound discretion as gatekeepers of
expert testimony under Daubert. Fuller, however, would elevate
them to the role of St. Peter at the gates of heaven, performing a
searching inquiry into the depth of an expert witness’s soul —
separating the saved from the damned. Such an inquiry would



inexorably lead to evaluating witnesses’ credibility and weight of
the evidence, the ageless role of the jury.

McCullock v. H.B. Fuller Company, 61 F.3d 1038, 1045 (2d Cir. 1995).

B. The Role of NFPA 921 and its Methodology in Deciding Daubert Issues.

The most widely used Daubert attack typically centers on the methodology issue. The
courts have refined four factors that bear on that analysis: Whether the methodology or |
technique: (1) has been tested, (2) has been subject to a peer-reyiew process and/or published in
the scientific community, (3) has been used with controlled standards and/or has produced a rate
of error that is quantifiable and low rate, and/or (4) is generally accepted in the field.

Fire investigators must follow NFPA 921 when formulating their opinions. The
methodology used by origin and cause experts has evolved and undergone refinement over the
last decade. The National Fire Protection Associativon, a world-renowned leader in fire safety,
publishes a guide for fire and explosion investigations that sets forth a basic methodology, i.e.,

the “scientific method”. See, N.F.PA. 921 Guide For Fire and Explosion Investigations. The

American Society of Testing and Materials also publishes guides for the collection and
preservation of evidence and collecting and testing information and evaluating technical data.
See, ASTME — 1188; ASTME - 860; and ASTME — 678. As is succinctly explained by the
National Fire Protection Association itself, NFPA 921 was “designed to produce a systematic, -
working framework or outline by which effective fire investigation and origin and cause analysis
can be accomplished.”

This standard has been consistently recognized as the proper methodology for fire cause

and origin determination. See, Workman v. AB Electrolux Corporation, 2005 WL, 1896246 (D.

Kan. 2005); Chester Valley Coach Works v. Fisher-Price, 2001 WL 1160012 (E.D.Pa. 2001);

Booth v. Black & Decker, 166 F.Supp.2d 215 (E.D.Pa. 2001). Indeed, in McCoy v. Whirlpool




Corp., 214 F.R.D. 646 (D. Kan. 2003), rev’d. 379 F. Supp. 2d 1187 (D. Kan. 2005), the distric;t

court described NFPA 921 as the “gold standard” of methodologies for fire investigation.
Convincing the court that a fire investigator followed the scientific method for fire

investigations described in NFPA 921 is crucial to the admissibility of any opinions that are

generated from that investigation. In TNT Road Co. v. Sterling Truck Corp., 2004 WL 1626248

(D. Me. 2004), a motion to exclude the testimony of a fire cause and origin investigator in a
truck fire case was denied. There, the plaintiff’s expert concluded that the fire started
spontaneously in the truck's ignition switch and the fire could only have started if the switch was
defective. The court found the expert’s methodology to be reliable and substanﬁally in
compliance with NFPA 921.

The court recounted in detail the nature of the expert’s investigation and held that the
plaintiffs appropriately presented evidence, demonstrated the reliability of the expert’s
methodology, and that his investigation of the subject fire did conform with the standards set

forth in NFPA 921.

Significantly, the court commented that whether the expert:

substantially completed his investigation after two hours or
whether he kept an open mind and continued to reevaluate his
opinion goes to weight. The fact that Adams may have formed his
cause and origin opinion quickly might suggest a slipshod
investigation or it might suggest that the evidence was relatively
easy to interpret and clearly pointed to the ignition
switch...[He]continued to evaluate his opinion in light of
subsequent testimony by fact witnesses and ... none of that
evidence rules out his opinion or exposes his basic methodology as
unreliable.

Id. at *5.

The cases of Michigan Millers Mutual Insurance Corporation v. Benfield, 140 F.3d 915
(11™ Cir. 1998) and Booth v. Black and Decker, Inc., 2001 WL 366631, Docket No. 98-6352

(E.D. Pa. April 12, 2001) are two of the earliest decisions addressing the evidentiary standard for



allowing or excluding the testimony of a fire investigator who opines on the origin and cause of a
fire. Each case struck the testimony of a purported expert whose methodology was determined
to be unreliable in that it was not supported by peer review studies or by recognized or generally

accepted guidelines in the field of fire science.

In Michigan Millers, supra., the court struck the testimony of plaintiff’s origin-and-cause
investigator, Bill Buckley, who concluded that a fire had been intentionally set by the
homeowner. There was no dispute that the fire had started on the homeowner’s dining room
table near a plastic lamp oil bottle that—before the fire — had been half-full and sealed by a
screw top lid. On the table had also been a pile of the homeowner’s laundry. Hanging above the
table had been a chandelier. After the fire, the lamp oil bottle was found undamaged and
undeformed, but it was empty of its contents with the screw top a few feet away. Mr. Buékley
opined that the homeqwner emptied the contents of the lamp oil on the laundry and then set it
afire based on having eliminated any accidental source of ignition where the fire originated. In
striking that opinion, the court noted that fire science is a field of expertise subject to the court’S

gatekeeper role, and found that Buckley’s methodology was unreliable for the following reasons:

Essentially, the testimony of Buckley reveals that he came to his
opinion that the fire was incendiary largely because he was unable
to identify the source of ignition of the fire. In determining that the
fire was incendiary, Buckley performed no tests and took no
samples. At trial, Buckley was unable to describe the chandelier
that hung over the table and unable to explain the methodology by
which he eliminated the chandelier as a possible ignition source for
the fire. After telling the jury on direct that he believed someone
poured lamp oil from the lamp oil bottle over the clothes and set
the clothes ablaze, on cross-examination Buckley admitted that he
did not know even if the lamp oil bottle had contained lamp oil
before the fire and that there was no scientific basis for such an
opinion.

140 F.3d at 921.



Similarly, in Booth v. Black and Decker. Inc., 2001 WL 366631 (E.D. Pa. 2001),

the court granted defendant’s motion for summary judgment after disqualifying the
testimony of plaintiff’s expert, Richard B. Thomas, who was prepared to testify that
Black and Decker’s toaster oven was defective and caused a fire. Although the court
found that Mr. Thomas’s professional background would otherwise have made him a
qualified expert, it struck his testimony based on his unreliable methodology, beginning

the analysis as follows:

Thomas’ qualifications are not at issue, and thus, my focus today is
on his methodology. To assess an expert’s methodology under
Rule 702, Daubert and Kumho Tire, a district court must,
according to the Court of Appeals for the Third Circuit, be mindful
of the following factors: (1) whether a method consists of a
testable hypothesis; (2) whether the method has been subjected to
peer review; (3) the known or potential rate of error; (4) the
existence and maintenance of standards controlling the technique’s
operations; (5) whether the method is generally accepted; (6) the
relationship of the technique to methods which have been
established to be reliable; (7) the qualifications of the expert
witness to testify based on the methodology; and (8) the non-
judicial uses to which the method has been put.

Booth v. Black & Decker, 2001 WL 366631 at *3 (citations omitted).
The court then closely examined Mr. Thomas’ methodology, finding it inadequate for the '

following reasons:

Thomas asserted that his method of investigating the cause of the
fire was a standard method applied by others in the field, but he
produced no persuasive, objective evidence that his method was
subject to peer review, had a known or potential rate of error, could
be measured against the existing standards, or was generally
accepted, as required by Rule 702, Daubert, Kumho Tire, and Oddi
[v. Ford Motor Co., 234 F.3d 136 (3% Cir. 2000)].

10



The court went on to note that had Thomas relied upon a methodology recognized by
National Fire Protection Association 921, Guidelines for Fire and Explosion Investigations, his
testimony may have been admissible, but that the expert failed to refer to any provisions or

methodologies in NFPA 921 upon which he relied:

The court was presented with no evidence, aside from Thomas’.
assurances, that others used the methodology he applied in
investigating the cause of this electrical fire. Thomas claimed,
only at the prompting of defense counsel, that he followed the
general methodology of fire investigation established by the
National Fire Protection Association, a lengthy and specific
document that contains detailed discussions on investigations of
everything from motor vehicles and Molatov cocktails to
explosions and electrical fires. . . . Given NFPA 921°s
comprehensive detailed treatment of fire investigations, it appears
that NFPA 921 might have contained a methodology upon which
Thomas could have relied, but he failed to state that he applied any
specific methodology contained in NFPA 921. In discussing his
methodology in his testimony and reports, he did not refer to any
specific section in NFPA 921. Furthermore, Thomas pointed to
nothing in that document that provided a methodology for
investigating the hypothesized cause of the fire in this case;
spontaneous welding of contacts, resulting in the overheating of an
electrical appliance. Thus, NFPA 921 offers no help to Thomas.

While there is something intuitively appealing about Thomas’
method, there is no evidence that the method he applied was
subject to peer review, had a known or potential rate of error, could
be measured by existing standards, or was generally accepted.
Furthermore, there was no establishment of reliability of a
relationship between the technique and the methods. Though
Thomas may be qualified to testify in these matters, he did not take
sufficient care in supporting his credibility or reliability of the
methodology he applied, despite the best efforts of counsel to elicit
it. Therefore, I conclude that Thomas’ testimony that there was a
manufacturing defect in the toaster oven is not admissible.

Id. at *4.
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The federal courts have continued to rely on NFPA 921 to evaluate the reliability of

cause and origin investigations. More recently, the 8th Circuit in Hickerson v. Pride Mobility

Products Corporation, 470 F.3d 1252 (8" Cir. 2006) reversed summary judgment in a case
alleging that a defect in a wheel chair was the cause of a fire. The court found the origin-and-
cause expert, who was offered to testify that the wheelchair was in the fire origin area and was

the only potential source of the fire, to be qualified to give that opinion, stating:

The methodology he used to generate his opinion is sound. He
examined burn patterns, examined heat, fire, and smoke damage,
considered this evidence in light of testimony regarding the fire,
and identified a point of origin. He then considered as possible
causes of the fire those devices that contained or were connected to
a power source and that were located at the identified point of
origin. He eliminated as possible sources those devices that were
not in the area of origin or that were not connected to a power
source and contained no internal power source. We can find
nothing unreliable in this accepted and tested methodology. See,
e.g., Weisgram v. Marley Co., 169 F.3d 514, 519 (8" Cir. 1999)
(“Now, as a qualified expert in fire investigation, Freeman was free
to testify — as he did — that the burn and smoke patterns and other
physical evidence indicated that, in his opinion, the fire started in
the entryway and radiated to the sofa.”).

Id. at 1257.

C. Is Testing Required to Satisfy Rule 702?

By far, the most common argument against the admission of opinion testimony in fire
related cases is based upon the failure of the expert to “test” his hypothesis in order to prove the
reliability and validity of his theory. Virtually every reported decision addressing Rule 702 and
Daubert issues in fire investigation cases contain a discussion with respect to the testing, or lack
thereof, by an expert. In some cases, even testing which ostensibly recreates a fire scenario has

‘been found to be unreliable.

12



As discussed above, following proper methodology while performing a fire investigation
is critical. The failure to do so will virtually ensure a fatal result in fire cases. The answer to the
“testing” question is not as clear. Rather, the decisions appear to be driven by the specific facts
and theories in particular cases. While the courts are admonished to avoid making credibility
assessments as to the correctness or soundness of an expert theory, many Daubert decisions are
result oriented. When the courts believe that a particular theory is extreme, far fetched or not
supported by credible facts, the tendency is to reject the expert opinion based upon Daubert and
Rule 702 considerations. The problem, of course, with having consultants perform testing is that
it places a party in a “Catch-22” situation. Not every fire scenario can be re-created through
testing, although there is often valid scientific and investigative support for the conclusions
offered by the expert.l Performing tests which do not yield the proper results may, by itself,
preclude the expert. Conversely, performing no tests will certainly result in a hard-line Daubert
challenge by your opponent.

1. Experts Stricken for Lack of Proper Testing.

In Fireman’s Fund Ins. Co. v. Canon, No. 394 F.3d 1054 (8th Cir. 2005), the 8th Circuit

affirmed the district court’s grant of summary judgment and motion to exclude expert testimony
of the plaintiff’s origin-and-cause investigator and electrical engiﬁeer in a suit alleging Canon’s
copy machine was the cause of a ﬁre. The Court affirmed the rulings on the basis that the
experts’ opinions were unreliable because they failed to apply NFPA 921 guidelines to the facts.
This, despite three experimental tests conducted on an exemplar copy machine used to support
their theory that the copier's upper fixing heater assembly caused the fire.

The plaintiff’s theory was that the copier had a defective thermal fuse design and the

experts’ tests bypassed the copier’s heater control circuitry so as to focus on the thermal fuse.

13



Electrical current was applied directly to the heating element and produced a thin brown scorch
line on a sheet of paper fastened to the heating element before the thermal fuse opened to shut off
the current. Based on these tests, the experts concluded that the design of the copier was
defective and caused the ignition of combustible materials inside the copy machine.

The court found the testing deficient primarily because the experts could not explain how
the heater control circuitry allegedly failed (because they bypassed it in the tests) and why such a

mystery failure would nonetheless allow an electrical current to flow to the heating element:

We agree with the district court that this experimental testing did
not meet the standards of NFPA 921. Anderson and Wald
admitted that to actually start a fire without a bypass of the heater
control circuitry and its embedded safety features, the heater
control circuitry first would have to malfunction. This undescribed
malfunction would have to supply an electrical current to the
heating element precisely tailored to generate not just scorching,
but also an open flame... Not only did the experimental testing fail
to produce an open flame, but the experts were unable to explain
the assumed heater control circuitry malfunction in theory or
replicate it in any test. In short, the experimental testing of the
heating element and thermal fuse in isolation did not establish that
the thermal fuse would fail to prevent a fire caused by a heater
control circuitry malfunction. '

Additionally, examination of the thermal fuse in the burned copier
revealed that no electrical current was flowing to the heating
element when the fuse opened. In other words, the heating
element was not activated when the rising environmental
temperatures caused the fuse to open, suggesting that the heating
element was not the source of the fire. NFPA 921 § 2-3.6 requires
the investigator to “compare his or her hypothesis to all known
facts,” but Anderson and Wald did not attempt to reconcile this
empirical evidence with their theory.

Id. at 1058-1059.

The experts in Pro Service Automotive L.L.C. v. Lenan Corp., 469 F.3d 1210 (8th Cir.

2006) suffered a fate similar to the experts in Fireman’s Fund, supra. In that case, the plaintiff

presented experts who provided opinions that a fire at the plaintiffs’ place of business was
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caused by a defect in a heater. Plaintiff’s experts concluded that a hole in the “target wall” of the
heater resulted in hot gases escaping from the combustion chamber and igniting building
materials that were not properly protected by a flame resistant fire brick material.

The heater manufacturer asserted that the cause and origin expert retained by the plaintiff
was not qualified to testify as to the cause of the hole in the combustion chamber and further that
the product defect expert should be precluded from testifying because he did no testing.

Unfortunately for the plaintiff, the experts were unable to state any definitive theory as to
what caused the original hole in the heating chamber. The experts provided no solid opinions
with respect to how long the hole had been present prior to the fire. Not surprisingly, the Court
of Appeals relied heavily on the lack of testing to affirm the district court’s preclusion of the

experts:

Bullerdiek provided no testing or other engineering analysis to
support his causation opinion. He relied on his expertise to state
that the hole could cause a localized temperature rise at undefined
points inside the heater but made no attempt to calculate where or
how hot these “hot spots” would be, much less identify a known or
potential error rate for his analysis. He then theorized that these
unlocated and unquantified hot spots could result in a series of
radiative or convective transfers of heat through the heater cabinet
that eventually would reach the environment in sufficient amounts
to ignite nearby combustibles. He provided no testing or
mathematical analysis to quantify, even as a rough estimate, how
much heat would be transferred through these processes and how it
would compare to the heat necessary to ignite the combustibles.
The causation problem is further complicated by Bullerdiek’s
opinion that the internal hole had been present during heater
operation for “potentially weeks or months, even” before the fire
occurred. Bullerdiek Depo. at 105. In lieu of any analysis or
testing to show that the heater, after functioning perhaps for weeks
with a hole in the target wall could actually ignite nearby '
combustibles, Bullerdiek offered only vague theorizing based upon
general principles. “Where ‘opinion evidence ... is connected to
existing data only by the ipse dixit of the expert,” a district court
‘may conclude that there is simply too great an analytical gap
between the data and the opinion proffered.”” Cangieter, 462 F.3d
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at 924 (quoting Gen. Elec. Cb. v. Joiner, 522 U.S. 136, 146, 118
S.Ct. 512, 139 L.Ed.2d 508 (1997)). Such is the case here.

Id. at 1215-1216.

The 10th Circuit Court of Appeals reached a consistent result in Truck Insurance

Exchange v. MagneTek, Inc., 360 F.3d 1206 (10th Cir. 2004). The Truck Insurance case
involved a theory described in the fire science literature as “pyrolysis” or “pyrophoric
carbonization.” The court found that pyrolysis was a novel theory which lacked solid support in
the scientific cbmmunity.

The theofy advanced by the plaintiff was that pyrolysis causes a reduction in the initial
ignition temperature of various combustible materiais. While wood typically has an ignition
temperature of 400° F., plaintiffs argued that long term pyrolysis léwered that temperature
significantly. The plaintiff’s expert provided some limited testing and information that revealed
temperatures that could be generated by an allegedly defective light fixture and ballast. They
then argued that these elevated temperatures caused pyrolysis of the surrounding combustible
materials and led to the fire. The experts produced no tests that shéwed the temperatures that
might result from the alleged defect in the light fixture could reach the ignition temperatures of

’the wood, and the court found that there was no reasonable scientific basis to accept the pyrolysis
theory. Thus, the plaintiffs’ experts were precluded under Daubert.

Lack of testing was also the basis to preclude an expert in Indiana Insurance Co. v.

General Electric Co., 326 F.Supp.2d 844 (N.D. Ohio 2004). In that case, a fire was alleged to

have originated in a General Electric refrigerator and led to a subrogation claim filed by thé

~ homeowners’ insurance carrier against General Electric. The court detailed the scientific
methodology set forth in NFPA 921 and noted that it was the recognized guide for assessing the
‘reliability of opinion evidence in fire investigation cases. Plaintiffs’ experts each testified that

their investigations were an attempt to comply with NFPA 921. The court found otherwise.

v
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The defense persuaded the court that the cause and origin expert for the plaintiff failed to
comply with the requirements of NFPA 921 with respect to docuinenting and collecting physical
evidence. In particular, the criticism was focused on the experts’ inability to specifically match
the remains of a power cord found at the fire scene to the refrigerator, when there were other
electrical devices iﬁ the area of origin that could have matched up with that power cord, none of
which were effectively eliminated as a match by the expert.

After precluding the cause and origin expert from testifying, the court went further and |
held that the plaintiff’s electrical engineer could not testify either; in part because of his new
inability to rely on the critical aspects of the investigation undertaken by the cause and origin
expert. While the court noted that the lack of testing is not the determinative factor in ruling on
Daubert issues, it was found to be “instructive.” In this case, the electrical engineer performed
no testing that could provide the basis for any conclusion that the fire was a result of a defect in
the refrigerator. The court held that the reliance of the electrical engineer on the suspect cause
and origin investigation, “together with his failure to conduct any testing, impugns reliability of
hfs analysis.” Id. at 853.

2. Experts Permitted to Testify Despite Absence of Testing.

On the other hand, many courts have rejected the notion that specific testing to recreate a
disputed fire cause is always required for the admission of expert testimony. See Cummins v.
Lyle Indus., 93 F.3d 362 (7" Cir. 1996) (stating “[w]e do not mean to suggest, of course, that
hands-on testing is an absolute prerequisite to the admission of expert testimony). In Workman,
2005 WL 1896246 (D. Kan. 2005), the defendant argued that the plaintiff’s expert should be
precluded because he failed to test his theory that a wire within the freezer separated'and ignited

insulation causing the fire. In rejecting that position, the court stated:

‘Independent testing is not the sine qua non of admissibility under
Daubert.” Where an expert otherwise reliably utilizes scientific
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methods to reach a conclusion, lack of independent testing may ‘go
to the weight, not the admissibility’ of the testimony.

Workman, supra. at *10.

Several recent cases have followed those rulings, holding that full blown testing of
causation and product defect issues is not required to satisfy Rule 702 requirements. In fact, not
all causation or product defect testimony is the type of opinion that requires testing. See Van

Den Eng v. The Coleman Co., 2006 WL 1663714 (E.D. Wis. 2006). Additionally, if an expert is

properly qualified and possesses the appropriate education and experience to go along with a
clear and complete detailed understanding of the properties of particular materials that he is
providing testimony on, the lack of testimony is not fatal; rather, it goes to the weight of the

testimony rather than its admissibility. Travelers Indemnity Co. v. Industrial Paper and

Packaging Corp., 2006 WL 3864857 (E.D. Tenn. 2006).
The district court in Kansas recently ruled that testing is not a determinative factor.
Instead, where an expert has not performed testing, but utilizes accepted scientific methods to

reach a conclusion, the lack of such testing does not make his opinions unreliable. Windham v.

Circuit City Stores, Inc., 420 F.Supp.2d 1206 (E.D. Kan. 2006). In that case, the plaintiff alleged
that a fire started because of the negligent installation of a kitchen range and range cordset -
installed by the defendant Circuit City at the plaintiff’s residence. Plaintiff’s expert concluded
that the cordset experienced an electrical arcing fault which led to the fire. He then concluded
that the installation caused the cordset to be located in a position where it was abraded by a
screw head on the back of the kitchen range. Plaintiff’s expert did hot conduct any tests or
experiments to show that a sc;rew head could damage the range cord insulation and lead to the
electrical activity that he claimed caused the fire. The court permitted his testimony, primarily

because he followed the proper methodology set forth in NFPA 921 to eliminate all other
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reasonable potential causes for the fire. Such a process was recognized as a legitimate method to
establish causation in a fire case. Id. at 1212-1213.

A similar result was reached in Colony Insurance Co. v. Coca Cola Co., 2007 WL

1774406 (N.D. Ga. 42007) where the court permitted plaintiff’s expert to testify regarding an
electrical malfunction resulting from an improperly crimped connection in a power supply
located within a soda vending machine. The expert was allowed to provide limited opinions
despite the absence of any testing on the amount of electrical resistance that would create heat at
the crimp connection or the resulting energy that might cause a fire. The court found it
significant that the electrical principles relied upon by the expert were well accepted and
discussed in basic handbooks. Additionally, the expert bolstered his credibility with the court by
establishing that his investigation complied with the scientific methodology set forth in NFPA

921.

Likewise, in Bitler v. A.O. Smith Corp., 400 F.3d 1227 (10th Cir. 2004), the court held
 that it was not necessary forb plaintiff’s experts to test their theory that copper sulfide particles
passed through and around a mesh screen to lodge on the safety valve seat of a gas water heater,
thereby causing a gas leak and subsequent explosion because the scientific phenomenon at issue
was established and not novel. Id. at 1236.

The Bitler decision was issued shortly after the 10th Circuit’s Decision in Truck

Insurance Exchange, supra. The Court distinguished Truck Insurance Exchange because the

theory in that case was “novel,” whereas in Bitler:

by contrast, plaintiff’s experts propose a theory about how the
accident occurred given the known science of copper sulfite
particulate contamination as a cause of propane gas leaks. What
distinguishes the present case is that the need for testing is not at
its highest because the reliability of the science of copper sulfite
contamination is not in dispute, and thus the district court did not
abuse its discretion in finding that the presence of a screen did not
alter the reliability of the fundamental science. Id. at 1236.
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Bear in mind that Rule 703 of the Federal Rules of Evidence allows experts to rely on

facts and data provided by others in formulating opinions. Rule 703 provides that:

The facts or data in the particular case upon which an expert bases
an opinion or inference may be those perceived by or made known
to the expert at or before the hearing. If of a type reasonably relied
upon by experts in the particular field in forming opinions or
inferences upon the subject, the facts or data need not be
admissible in evidence in order for the opinion or inference to be
admitted. Facts or data that are otherwise inadmissible shall not be
disclosed to the jury by the proponent of the opinion or inference
unless the court determines that their probative value in assisting
the jury to evaluate the expert’s opinion substantially outweighs
their prejudicial effect.

Fed.R.EvID. 703. In forming a basis for their opinions or inferences related to their
investigation, fire origin and cause investigators regularly rely on facts and data provided by

electrical engineers. See. e.g., Moores v. Sunbeam Products, Inc., 425 F.Supp.2d 151, 154 (D.'

Me. 2006) (fire cause and origin expert sent the remains of a heating pad believed to have been
the cause of the fire to an electrical engineer for inspéction and analysis); see also U.S. v.
Schlesinger, 372 F.Supp. 711, 716-17 (E.D. N.Y. 2005) (fire cause and origin expert hired an -
electrical engineer to assist in his investigation).

When an expert relies on the opinion of another, such reliance goes to the weight, not to

the admissibility of the expert’s opinion. Ferrara & DiMercurio v. St. Paul Mercury Ins. Co.,

240 F.3d 1, 9 (1st Cir. 2001); Fed. R. Evid. 703. In fact, courts frequently have pointed to an
expert’s reliance on the reports of others as an indication that their testimony is reliable. See,

e.g., Antoine-Tubbs v. Local 513, Air Transp. Div., 50 F.Supp.2d 601, 609 (N.D. Tex. 1998)

(citing Moore v. Ashland Chem., Inc., 126 F.3d 679, 690-91 (5th Cir. 1997), rev’d en banc, 151
F.3d 269 (5th Cir. 1998) and cert. denied, 526 U.S. 1064 (1999), aff’d, 190 F.3d 537 (5th Cir.

1999)). It is now “common in technical fields for an expert to base an opinion in part on what a
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different expert believes on the basis of expert knowledge not possessed by the first expert; and it
is apparent from the wording of Rule 703 that there is no general requirement that the other

expert testify as well.” Dura Automotive Systems of Indiana, Inc. v. CTS Corp., 285 F.3d 609,

613 (7th Cir. 2002).

In fire cases, the preferred methodology is for cause and origin experts to narrow the
suspected cause of a fire and then turn over the relevant evidence to specialists such as electrical
and mechanical engineers to assist in confirming or denying the cause and origin expert’s
findings. |

The situation presented to the court in Van Den Eng v. The Coleman Co., 2006 WL

1663714 (E.D. Wis. 2006) illustrates this principle. That case involved a carbon monoxide
poisoning situation resulting from a propane heater manufactured by the defeﬁdant. The plaintiff
presented a series of expert witnesses, none of whom specifically tested their theories with
respect to product defect. Interestingly, the court noted that while none of the experts provided
testing, taken collectively, and drawing upon each other’s opinions and conclusions as
foundations, the experts were permitted to testify to their primary opinion despite the lack of

specific testing:

Generally, the plaintiff protests what might be described as
Coleman’s “divide and conquer” approach to excluding these
experts. For example, with respect to each expert, Coleman asserts
that the individual did not perform adequate testing to backup his
opinions. The plaintiff, however, states that its experts are a sort of
package deal and that each is entitled to rely on the observations
and experience of the others in forming his opinion. Thus, even if
one expert did not perform tests sufficient to found his opinion, the
information gleaned from the others, and from other sources, is fair
game. For the reasons set forth below, I generally agree with the
plaintiff and will not exclude any of the expert’s opinions
completely.

Id. at 10.
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D. Lessons To Be Learned and Guidelines for Satisfying the Foundation Needed for the
Admission of Expert Opinion Testimony.

Whether because of substantial issues regarding the methodology for conducting a fire
investigation or the absence of appropriate testing to support an expert’s opinion, courts will
almost invariably preclude an expert from offering opinions that might be considered
“speculative,” since any such opinions are not reliable under Rule 702 and Daubert. Where
those opinions do not “fit” the facts of the case they will not be permitted. Additionally, opinion
testimony is often subject to exclusion where the expert cannot reasonably eliminate other

potential causes of a fire. The 8th Circuit summed up these concerns in Hickerson, supra. where,

commenting on another case, it noted that expert testimony should be excluded where

too much speculation was required to make the leap from the
circumstantial evidence to the conclusion that product defect
existed and caused the fire. There was strong evidence to support
a theory of causation different from the plaintiff’s theory and the
plaintiff’s theory of causation was speculative and did not enjoy
the support of a reliable expert’s identification of a point of origin.

Id. at 1260.

Thus, for example, while the plaintiff’s expert in Colony Insurance Co. v. The Coca Cola

Co., supra., was able to testify regarding the effect of electrical malfunctions in a crimped

connection that he believed existed in a product located in the area of origin, he could not testify :

that it was his opinion that the improper crimp occurred during the manufacturing process.
Another example of a “speculative” 6pinion being precluded by the Court is found in

State Farm Fire and Casualty Co. v. Holmes Products, 165 Fed. Appx. 182, 2006 WL 228617

(3d Cir. 2006). There, the plaintiff alleged that a halogen floor lamp caused a fire when
draperies hanging in the home came into contact with the allegedly defective lamp. The plaintiff
argued that the lamp should have been equipped with a guard to prevent combustibles from
contacting the lamp and.being ignited from the heat generated by the >high temperature bulb. The

issue that the plaintiff’s experts had to overcome was the fact that the evidence showed the lamp
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was situated two feet away from the draperies. In order to bridge the gap (literally and

figuratively) between the lamp and the draperies, the expert concluded that the homeowner’s

dog must have either knocked over the lamp or brushed past the draperies causing them to come
into contact with the lamp. The Third Circuit affirmed the preclusion of the plaintiff’s expert, |

ﬁnding.that testimony with respect to the dog was speculative since it was not supported by any
scientific analysis or methodology, the proposed testimony was stated in terrhs of possibilities

without being sufficiently supported in the evidence and the expert was unable to conclusively

 state whether the halogen lamp fell over prior to the fire beginning.

Immediate recognition of the roadblocks that lie ahead in the presentation of experts is
essential. At a minimum, in order to be in the best position to defeat Daubert arguments in fire
cases, each of the follo;iving factors should be recognized, deployed and applied wherever
appropriate:

A. Pre-screening of experts. Experts should be "cross-examined" concerning their
credentials before being retained, to ensure that they haveé ample experiential and educational
background in the specific subject matter of the proposed investigation.

B. Restriction of experts' activities. Resist the temptation to over-extend an expert,
perhaps at the urging of the expert, beyond their specific area of expertise. Fire cause and origin
experts should not address electrical or mechanical failures; engineering experts should not
analyze materials or metallurgical deficiencies.

C. Identify and preserve all pertinent physical evidence. The rules of non-
spoliation/preservation of evidence dictate that the instrumentality which caused the loss must be
preserved, to the extent possible, in its entirety. All reasonable secondary or alternative causes

which have been considered and ruled out similarly must be preserved. All "bridges" between
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primary and secondary areas of damage such as fuel sources, vyiring, piping, and other similar
artifacts should be secured and maintained. |

D. Photographic and videographic documentation. The loss site should be thoroughly
- documented, both from macro as well as micro perspectives, through the use of thirty-five
millimeter photography, digital photography and videography. Photographs are the most
effective and least expensive form of verifying site conditions, and should be used extensively in
every investigation.

E. Identify and follow applicable standards. NFPA 921, Guide for Fire and Explosion
Investigations, must be consulted and followed for all rel.evant investigative purposes. Other
applicable standards, including the American Society of Testing and Materials Guideline for
Collection and Preservation of Evidence and Evaluating Technical Data also should be consulted
and relied upon, where appropriate.

F. Testing - in some form - should be considered in every case. The most effective
testing is that which is focused on establishing a single element of proof in the theory of
causation. Each hypothesis must be broken down to predicate components, and then tested
independently or verified by reliance upon authoritative scientific or industry literature. Testing
is not equivalent to examination but analysis and interpretation of evidentiary artifacts can be
supported by reference to established industry findings, guidelines and benchmarks.

G. Utilize existing industry research. Consultants should utilize the extensive database
of fire science and engineering literature which is available and which effectively can be mined
for tests which may support an expert’s findings in a given investigation.

H. Utilize objective, not subjective, predicate facts. The expert’s analysis, wherever

possible, should be grounded on specific facts yielded in the investigative process, and objective
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findings resulting from testing in the scientific community at large, for the particular
investigation being conducted.

I. Address potential rates or probability of error, and controls to ensure validity of
findings. Every expert analysis must face up to obvious vulnerabilities in the methodology
utilized, and then explained how their potential impact has been avoided or reduced to being a
de-minimus factor. Counsel should focus upon the weakest - not the strongest - aspect of the
expert’s analysis since that will be the attack launched by an intelligent opponent.

Finally, every step of the expert’s investigative process should pay attention to these three
factors: the reliability of the investigative procedures used; the reasonableness of the
conclusions formulated; and the ability to demonstrate, through repetitive analyses, that the
investigative method and resuiting opinions are scientifically valid, not speculative and worthy
of being presented to the finder of fact.

The ultimate goal of any investigation is to develop reliable opinions that not only answer

what caused a loss, but are admissible in court.
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C

Allstate Ins. Co. v. Hamilton Beach/Proctor Silex
, Inc.

C.A.2 (Vt.),2007.

United States Court of Appeals,Second Circuit.
ALLSTATE INSURANCE COMPANY and
Granite Mutual Insurance Company,
Plaintiffs-Appellants,

v.

HAMILTON BEACH/PROCTOR SILEX, INC,,

Defendant-Appellee.
Docket No. 04-6282-CV.

Argued: Oct. 12, 2005.
Decided: Jan. 35, 2007.

Background:  Insurance  companies  brought
diversity action against manufacturer seeking
subrogation for money paid to their insureds for fire
allegedly caused by coffee maker. The United
States District Court for the District of Vermont,
Garvan Murtha, J., adopting the report and
recommendation of Jerome J. Niedermeier, United
States Magistrate Judge, granted summary judgment
for manufacturer. Insurers appealed.

Holdings: The Court of Appeals, Hall, Circuit
Judge, held that:

(1) insurers did not engage in spoliation;

(2) proffered expert testimony  constituted
circumstantial evidence sufficient for conclusion
that defect in coffee maker was more probable
cause of fire in comparison to all other possible
alternate ignition sources;

(3) fact issue existed as to whether insured
customer's post-purchase handling and use of coffee
maker caused alleged defect that caused fire; and

(4) fact issue existed as to whether alleged defect in
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coffee maker existed when coffee maker was still in
manufacturer's possession and control.

Vacated and remanded.
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establish causation by means of circumstantial
evidence.

[4] Federal Civil Procedure 170A €~1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of
Documents and Other Tangible Things
170AX(E)S Compliance; Failure to
Comply
170Ak1636  Failure to
Sanctions

Comply;

170Ak1636.1 k. In General. Most

Page 2

Cited Cases

Insurers did not engage in spoliation by discarding
range and range hood, and thus district Court
abused its discretion in precluding consideration of
expert testimony that excluded all possible ignition
sources aside from defect in coffee maker, in
subrogation action brought by insurers against
manufacturer claiming breach of warranty and strict
product liability under Vermont law, where
manufacturer affirmatively disclaimed any interest
in range and range hood after having been provided
full opportunity to inspect those items.

[5] Federal Civil Procedure 170A €=1636.1

170A Federal Civil Procedure
170AX Depositions and Discovery
170AX(E) Discovery and Production of
Documents and Other Tangible Things
170AX(E)S Compliance; Failure to

Comply
170Ak1636  Failure to  Comply;
Sanctions
170Ak1636.1 k. In General. Most
Cited Cases

“Spoliation” is the destruction or significant
alteration of evidence, or failure to preserve
property for another's use as evidence in pending or
reasonably foreseeable litigation.

[6] Evidence 157 €%2555.5

157 Evidence
157XII Opinion Evidence
157XII(D) Examination of Experts
157k555 Basis of Opinion
157k555.5 k. Cause and Effect. Most

Cited Cases
Circumstantial evidence, in form of expert
testimony excluding all possible ignition sources
aside from defect in coffee maker and opining,
based on burn pattern, that coffee maker was the
ignition source, was admissible, under Vermont's
strict products liability law, to establish that coffee
maker was most likely cause of house fire.

[7] Federal Civil Procedure 170A €=2515

170A Federal Civil Procedure
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170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2515 k. Tort Cases in General.
Most Cited Cases
Circumstantial evidence, in form of expert
testimony excluding all possible ignition sources
aside from defect in coffee maker and opining,
based on burn pattern, that coffee maker was the
ignition source, raised fact question, precluding
summary judgment on breach of warranty and strict
products liability claims arising out of house fire.

[8] Federal Civil Procedure 170A €=2515

170A Federal Civil Procedure
170AX VI Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2515 k. Tort Cases in General.
Most Cited Cases
Genuine issue of material fact existed as to whether
insured customer's post-purchase handling and use
of coffee maker caused alleged defect that caused
fire, precluding summary judgment in subrogation
action brought by insurers against manufacturer
claiming breach of warranty and strict product
liability = under =~ Vermont law.  Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.

[9] Federal Civil Procedure 170A €=2515

170A Federal Civil Procedure
170AXVII Judgment
170AXVII(C) Summary Judgment
170AXVII(C)2 Particular Cases
170Ak2515 k. Tort Cases in General.
Most Cited Cases
Genuine issue of material fact existed as to whether
alleged defect in coffee maker existed when coffee
maker was still in manufacturer's possession and
control, precluding summary judgment in
subrogation action brought by insurers against
manufacturer claiming breach of warranty and strict
product liability under Vermont law. Fed.Rules
Civ.Proc.Rule 56, 28 U.S.C.A.
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PA, for Plaintiffs-Appellants.
John T. Sartore, Paul, Frank & Collins, P.C,,
Burlington, VT, for Defendant-Appellee.

Before WALKER, WESLEY, HALL, Circuit
Judges.

HALL, Circuit Judge.

Allstate Insurance Company and Granite Mutual
Insurance  Company (collectively  “Plaintiffs”)
brought this subrogation action against Hamilton
Beach/Proctor Silex, Inc. (“Hamilton Beach” or “
Defendant”) seeking to recover approximately
$97,000 paid to their respective insureds, Joseph
Malboeuf and Michael and Gail Leggett, for
covered losses sustained in a residential fire in St.
Albans, Vermont. Plaintiffs alleged that a
defective coffee *452 maker manufactured by
Hamilton Beach caused the fire and asserted claims
for products liability and breach of express and
implied warranties."N! Hamilton Beach moved for
summary judgment arguing that Plaintiffs could not
establish a defective condition in the coffee maker,
an essential element of both claims.

FN1. Plaintiffs voluntarily withdrew their
negligence claim after Defendant moved
for summary judgment.

Plaintiffs argued that they had produced sufficient
circumstantial evidence to show the coffee maker
was defective to preclude summary judgment as to
both claims. With respect to their strict products
liability claim, Plaintiffs urged the District Court to
adopt the Restatement (Third) of Torts: Products
Liability § 3 (1998) (“Restatement § 3”), which
under certain conditions permits recovery on a strict
liability claim where there is only circumstantial
evidence of a defect. With respect to their breach
of warranty claim, Plaintiffs argued that Vermont
law allows recovery where circumstantial evidence
establishes that a defect in a product is the most
likely cause of injury. Plaintiffs asserted, therefore,
that summary judgment on their breach of warranty
claim would be inappropriate regardless of whether
the District Court adopted the malfunction theory.

In his Report and Recommendation, Magistrate

Daniel J. Luccaro, Cozen O'Connor, Philadelphia, Judge Niedermeier determined Plaintiffs'
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circumstantial evidence was not sufficient to show
that a defect in the coffee maker was the more
probable cause of the fire when compared to all
other  possible  causes. = Magistrate  Judge
Niedermeier declined, therefore, to consider
whether the Supreme Court of Vermont would
adopt the malfunction theory and recommended
granting Hamilton Beach's motion for summary
judgment in its entirety. The United States District
Court for the District of Vermont (Murtha, J.)
adopted the Report and Recommendation without
modification and dismissed the complaint.
Plaintiffs appeal.

BACKGROUND

In May 2002, Malboeuf purchased from Ames
Department store a coffee maker manufactured by
Hamilton Beach, brought it home and placed it, still
packaged, on his kitchen floor. The coffee maker
remained there until the night of June 13, 2002,
when Malboeuf removed it from its packaging and
set it up. The following morning, Malboeuf used
the coffee maker for the first time. Before leaving
for work, he turned it off, but did not unplug it.
Less than three hours later, a neighbor saw flames
coming from Malboeuf's home and called the St.
Albans fire department. Although the fire
department arrived just two minutes later and
promptly brought the fire under control, it had
caused substantial damage to both Malboeuf s
property and that of his tenants, the Leggetts.

Gary Palmer, St. Albans's fire chief, conducted an
initial investigation into the cause of the fire.
Based on that investigation, he determined that the
fire started to the right of the stove, where Malboeuf
claims the coffee maker was located prior to the
fire. Palmer ruled out the possibility that the fire
was the result of arson or careless smoking. He did
not, however, offer any theory of how or why the
coffee maker started the fire.

On June 17, 2002, David Eliassen, a cause and
origin investigator retained by Allstate, visited the
scene to undertake his own investigation. Eliassen
noted that the coffee maker had been reduced to
very small pieces and there was a very heavy char

Page 4

pattern on the splash board behind *453 the coffee
maker. According to Eliassen, this char
pattern-shaped like a “V” with the lowest point of
heavy  char  directly behind the coffee
maker-indicated that the fire originated in that area.
While Eliassen testified in his deposition that there
were three other potential electrical sources of
ignition in the area-the electric range, the range
hood, and the electric receptacle behind the coffee
maker-he did not believe that the burn patterns were
consistent with a fire in either the electric range or
the  range hood. Nonetheless, Eliassen
recommended that Allstate retain an electrical
engineer to examine each of these alternate sources
of ignition so that they could be definitively ruled
out.

On June 28, 2002, Eliassen returned to the scene to
continue his investigation. He was accompanied by
Eric Chaine, the electrical engineer retained by
Allstate on Eliassen's recommendation, and Charles
King, a fire investigator representing Hamilton
Beach. King inspected the scene and spoke with
Malboeuf. According to Eliassen, when he
explained to King that one of the purposes for the
visit was to examine closely the electric range and
range hood, King stated that he could see that those
items did not cause the fire and did not stay for that
examination. Based on that interaction, Eliassen
concluded that Hamilton Beach had “no interest in
preserving the range or the range hood.” Chaine,
however, went forward with the examination on site
and also took the remnants of the coffee maker back
to his laboratory for further study:

Eliassen and Chaine both submitted reports
detailing  the results of their respective
investigations. Eliassen concluded that the “fire
had a single point of origin at the ... coffeemaker,”
but deferred to Chaine to identify a specific failure
mode within the coffee maker. Eliassen based his
conclusion on the lack of any evidence of arson or
accidental ignition, as well as his professional
opinion that “all ignition sources, except for the ...
coffeemaker ha[d] been considered and ruled out.”

Chaine's report also ruled out the range, the range
hood, and the receptacle as potential causes of the
fire. The report noted that the plastic housing of
the coffee maker had been consumed completely by
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the fire, leaving only “the bottom base plate, the
heating element assembly (including the warmer
plate), some remnants of the carafe, and pieces of
stranded wires.” Despite this destruction, Chaine
was able to identify the basic components of the
coffee maker which were “still in a fair condition,
with no signs of failure.” Chaine also observed
that the wire strands probably came from the power
cord and indicated multiple points of electrical
arcing. This arcing, he concluded, was likely the
result of a cord failure and the most probable cause
of the fire. '

King died before filing a report or being deposed in
connection with this action. To replace King,
Hamilton Beach retained Scott Barnhill. Based on
his investigation, Barnhill stated that he was “
comfortable ruling out the range, the receptacle,
[and] the hood...” In an apparent reference to
Plaintiffs' disposal of several component parts of
these alternate sources following King's site visit,
however, Barnhill suggested that his conclusion
might have been different had he had an opportunity
to examine additional evidence. Barnhill also
eliminated the coffee maker as a potential cause of
the fire. Disputing Chaine's conclusion, he asserted
that any electrical arcing on the coffee maker's
power cord would not have been strong enough to
ignite the coffee maker's housing.

Hamilton Beach moved to preclude Chaine's
testimony regarding the coffee maker's alleged
mode of failure. Plaintiffs agreed to limit Chaine's
testimony “to his *454 examination of the range,
range hood and receptacle, and his elimination of
these items as potential causes of the fire.”
Thereafter, Hamilton Beach moved for summary
judgment, arguing that Plaintiffs could not establish
that the coffee maker was defective.

Plaintiffs conceded that they could not identify a
specific defect in the coffee maker. Relying on
expert reports and testimony eliminating the other
possible causes of the fire, however, they argued
they had produced sufficient circumstantial
evidence that the coffee maker was defective to
withstand summary judgment on both claims.

With respect to their strict liability claim, Plaintiffs'
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argument assumed that the District Court would
apply Restatement § 3, often referred to as the “
malfunction theory.” The Vermont Supreme Court
has not yet issued an opinion that adopts the
malfunction theory, which allows a plaintiff to use
circumstantial evidence to demonstrate that a
product was defective where the incident that
harmed the plaintiff: “(a) was of the kind that
ordinarily occurs as a result of a product defect;
and (b) was not, in the particular case, solely the
result of causes other than product defect.”
Restatement § 3. The malfunction theory relieves
plaintiffs of the heavier burden of establishing a
specific defect in a product.

With respect to its breach of warranty claim,
Plaintiffs asserted they had at least created a
material issue of fact because existing Vermont law
permits a plaintiff to use circumstantial evidence to
prove that a defect in a product is the most likely
cause of the injury. Thus, Plaintiffs argued that
summary judgment was inappropriate even if the
District Court declined to adopt the malfunction
theory. :

In his Report and Recommendation, Magistrate
Judge  Niedermeier = recommended  granting
Hamilton Beach's motion for summary judgment.

The recommendation was supported by two central
determinations. First, Magistrate Judge
Niedermeier refused to allow Plaintiffs to make use
of their evidence that ruled out all sources of
ignition aside from the coffee maker, reasoning that
due to Plaintiffs' failure to preserve several
components of the potential alternate sources of
ignition for examination by Hamilton Beach, it
would be inequitable for Plaintiffs to make use of
such circumstantial evidence or avoid the burden of
proving a specific defect in the coffee maker.

Second, he found that Plaintiffs had not presented
any evidence that the coffee maker could not have
been damaged in transit from the store after
Malboeuf purchased it, or while it sat on Malboeuf's
floor before he used it. On the basis of those
findings, Magistrate Judge Niedermeier concluded
it was not necessary to consider whether the
Vermont Supreme Court would adopt the
malfunction theory, because Plaintiffs' evidence
could not satisfy it. Therefore, he recommended
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dismissing Plaintiffs' strict products liability claim.

With respect to the breach of warranty claim,
Magistrate Judge Niedermeier noted that Vermont
law permits a plaintiff to establish the existence of a
defect  through  circumstantial evidence by
demonstrating that a defect is the more probable
cause of the injury when compared to other possible
causes. Referring to his earlier finding that
Plaintiffs had not produced any evidence that the
coffee maker was not damaged after it was
purchased by Malboeuf, he concluded that no such
showing could be made in this case and
recommended the dismissal of the breach of
warranty claim as well. Plaintiffs filed timely
objections to the Report and Recommendation, and
Hamilton Beach filed a timely response. On
November 4, 2004, *455 the District Court
(Murtha, J.) adopted the Report and
Recommendation without modification.

On  appeal, = Plaintiffs challenge the two
determinations underlying the District Court's
judgment. Plaintiffs argue here that the District
Court erred in finding that they did not provide
Hamilton Beach an opportunity to examine the
other potential ignition sources and that dismissing
their strict products liability claim on that basis
constituted an inappropriate spoliation sanction. In
addition, Plaintiffs claim that the District Court
erroneously drew a factual inference in favor of
Hamilton Beach when it held that the coffee maker
may have been damaged in transit or while it sat on
Malboeuf's floor.

According to Plaintiffs, the record contains
circumstantial evidence sufficient to allow a jury
reasonably to conclude that an unspecified defect in
the coffee maker was the more probable cause of
the fire and that the coffee maker was defective
while in the possession and control of Hamilton
Beach. Plaintiffs argue that the District Court erred
by refusing to consider whether the Vermont
Supreme Court will adopt some form of the
malfunction theory, which would support a recovery
on their strict products liability claim. In addition,
Plaintiffs argue that Vermont law on breach of
warranty requires that those claims be decided by a

jury.
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We agree that both determinations underlying the
District Court's entry of summary judgment were in
error. Construing the record in the light most
favorable to Plaintiffs, as we must, we find there is
circumstantial evidence sufficient to allow a jury
reasonably to find: (1) that a defect in the coffee
maker was the more probable cause of the fire; and
(2) that the coffee maker was in substantially the
same condition as it was when last in Defendant's
possession and. control. We, therefore, hold the
District Court erred in dismissing Plaintiffs' breach
of warranty claim. For the same reasons, and in
light of Travelers Ins. Cos. v. Demarle, Inc., 178
Vt. 570, 574, 878 A.2d 267, 272 (Vt.2005), where
the Vermont Supreme Court suggested that under
Vermont law a plaintiff may rely on circumstantial
evidence to establish causation in strict products
liability actions in the same manner as he or she
may in breach of warranty actions,™? we hold that
the District Court also erred in dismissing Plaintiffs'
strict products liability claim.

FN2. In Travelers Ins. Co., the Vermont
Supreme Court affirmed the dismissal of,
inter alia, breach of warranty and products
liability claims with respect to baking mats
that the plaintiffs claimed were defective
and had contaminated plaintiff Greyston
Bakery's food products. In holding that
the plaintiffs had failed to adduce evidence
from which a jury could reasonably
determine that the baking mats caused the
contamination that led to the plaintiffs'
losses, the Court stated in clear language
we agree with plaintiffs that causation in a
products liability or warranty case can be
proved through circumstantial evidence.”
178 Vt. at 574, 878 A.2d at 272.

DISCUSSION
L. Standard of Review
We review a district court's grant of summary
judgment de novo. Bouboulis v. Transp. Workers

Union of Am., 442 F.3d 55, 59 (2d Cir.2006). «
Summary judgment is only warranted upon a
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showing ‘that there is no genuine issue as to any
material fact and that the moving party is entitled to
judgment as a matter of law.” ” Feingold v. New
York, 366 F.3d 138, 148 (2d Cir.2004) (quoting
Fed.R.Civ.P. 56(c)); see also Celotex Corp. v.
Catrett, 477 U.S. 317, 322, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). A genuine issue of material
fact exists, where “there is sufficient evidence
favoring the nonmoving party for a jury to *456
return a verdict for that party.” Anderson v.
Liberty Lobby, Inc., 477 U.S. 242, 249, 106 S.Ct.
2505, 91 L.Ed.2d 202 (1986). “In assessing the
record to determine whether there is such an issue,
the court is required to resolve all ambiguities and
draw all permissible factual inferences in favor of
the party against whom summary judgment is
sought.” Stern v. Trs. of Columbia Univ., 131 F.3d
305, 312 (2d Cir.1997).

[1] We review a district court's imposition of
spoliation sanctions under an abuse of discretion
standard. West v. Goodyear Tire & Rubber Co.,
167 F.3d 776, 779 (2d Cir.1999); Flury v. Daimler
Chrysler Corp., 427 F.3d 939, 943 (11th Cir.2005).
In so doing, we accept the district court's factual
findings in support of the sanctions unless they are
clearly erroneous. West, 167 F.3d at 779.

II. Breach of Warranty and Strict Products
Liability under Vermont Law

[2] Under Vermont law, there are two elements
necessary to establish causation with respect to both
breach of warranty and strict products liability
actions. The first is proof of a product defect. See
Hershenson v. Lake Champlain Motors, Inc., 139
Vt. 219, 222, 424 A2d 1075, 1077 (Vt.1981)
(breach of warranty action); see also Webb v.
Navistar Int'l Transp. Corp., 166 Vt. 119, 126, 692
A2d 343, 346 (Vt.1996) (stating that in strict
liability actions the plaintiff must prove that harm or
damages resulted from a “defective product”). The
second is “proof that a defect existed in the product
at the time that it left the possession and control of
the defendant.” Hershenson, 139 Vt. at 222 424
A.2d at 1077 (breach of warranty action); see also
Webb, 166 Vt. at 126, 692 A.2d at 346 (stating that
the doctrine of strict products liability renders
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manufacturers liable “for physical harm or property
damages resulting from a defective product that
reaches a wuser without undergoing substantial
change”).

[3] In a breach of warranty action, Vermont law
permits an injured party to establish causation by
means of circumstantial evidence. Hershenson, 139
Vt. at 223, 424 A.2d at 1078. As the Vermont
Supreme Court explained:

“Circumstantial evidence may be resorted to ... if
there can be drawn therefrom a rational inference
that [a defect in the defendant's product] was the
source of the trouble. There must be created in the
minds of the jurors something more, of course, than
a possibility, suspicion or surmise, but the
requirements of the law are satisfied if the existence
of this fact is made the more probable hypothesis,
when considered with reference to the possibility of
other hypotheses.”

Hershenson, 139 Vt. at 223-24, 424 A.2d at 1078
(quoting Patton v. Ballam, 115 Vt. 308, 314, 58
A.2d 817, 821 (Vt.1948)) (alteration in Hershenson
). In Travelers Ins. Cos., as previously noted, the
Vermont Supreme Court suggested that a plaintiff
may rely on circumstantial evidence to establish
causation in strict products liability actions in the
same manner as he or she may in breach of warranty
actions. See 178 Vt. at 574, 878 A.2d at 272,73

FN3. Plaintiffs argue that the Vermont
Supreme  Court would adopt the
malfunction theory and urge us to so
predict and then apply that theory to
Plaintiffs' strict products liability claim.
As embodied in Restatement § 3, the
malfunction theory provides:

It may be inferred that the harm sustained
by the plaintiff was caused by a product
defect existing at the time of sale or
distribution, without proof of a specific
defect, when the incident that harmed the
plaintiff:

(a) was of a kind that ordinarily occurs as a
result of product defect; and

(b) was not, in the particular case, solely
the result of causes other than product

Page 8 of 14

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

https://web2.westlaw.com/print/printstream.aspx?prft=HTMLE & destination=atp&sv=Split&v... 5/29/2007



473 F.3d 450

473 F.3d 450, Prod.Liab.Rep. (CCH) P 17,685
(Cite as: 473 F.3d 450)

defect existing at the time of sale or
distribution.
It seems likely that the Vermont Supreme
Court would adopt the malfunction theory
in light of the fact that: (1) circumstantial
evidence is treated similarly under both
that theory and Vermont's breach of
warranty law; (2) the Vermont Supreme
Court has suggested that a plaintiff may
rely on circumstantial evidence to establish
causation in products liability actions in
the same way he or she may in a breach of
warranty action, see Travelers Ins. Cos.,
178 Vt. at 574, 878 A.2d at 272; and (3)
the malfunction theory is consistent with
the policy considerations that motivated
Vermont to adopt strict products liability.
See Webb, 166 Vt. at 129, 692 A.2d at 348
We need not and do not decide,
however, whether the Vermont Supreme
Court would in fact adopt the malfunction
theory, because we find under the
causation standards already adopted by the
Vermont Supreme Court that Plaintiffs
have submitted evidence in opposition to
Defendant's motion for summary judgment
sufficient to defeat that motion with
respect to Plaintiffs' breach of warranty
and products liability claims.

*457 In sum, under Vermont law Plaintiffs prevail
in their opposition to Defendant's summary
judgment motion if they can establish that: (1) their
evidence would allow a jury reasonably to conclude
that a defect in the coffee maker was the more
probable cause of the fire; and (2) a jury could
reasonably infer that the product was defective
while still in the possession and control of Hamilton
Beach and the defect was not due to any
post-purchase mishandling or misuse. Because we
hold the District Court should have taken into
consideration  Plaintiffs' expert testimony that
excluded all possible ignition sources aside from a
defect in the coffee maker, and when we then view
the record in the light most favorable to Plaintiffs,
as we must, we find that the material facts in dispute
preclude summary judgment in Defendant's favor
on Plaintiffs’ breach of warranty and strict products
liability claims.

Page 9 of 14
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1. The Exclusion of Plaintiffs' Circumstantial
Evidence

[4] On June 14, 2002, the day of the fire, Allstate
sent Hamilton Beach a letter notifying it of the
potential subrogation claim and offering to preserve
the scene for Hamilton Beach's inspection. Two
weeks later, on June 28, 2002, Hamilton Beach sent
King as its representative to inspect the fire scene.
According to Eliassen's testimony, which Hamilton
Beach does not challenge, the only items King
indicated he wanted preserved were the coffee
maker and the receptacle. King had no interest in
even inspecting, much less preserving, the range or
range hood. Thus, after Plaintiffs took detailed
pictures of the range and the range hood and
determined that those appliances had not caused the
fire, those items were discarded.

[5] In evaluating Plaintiffs' strict products liability
claim, the District Court held that it would be
inequitable to allow Plaintiffs to make use of their
evidence that ruled out all possible sources of the
fire other than the coffee maker. Plaintiffs assert
that this holding, though not characterized as such
by the District Court, amounts to a spoliation
sanction. “Spoliation is the destruction or
significant alteration of evidence, or failure to
preserve property for another's use as evidence in
pending or reasonably foreseeable litigation.” West,
167 F.3d at 779. While acknowledging that a
district court may impose such a sanction in its
discretion, Plaintiffs argue that the District Court
abused that discretion here because Hamilton Beach
was provided a full and fair opportunity to examine
the fire scene as *458 well as the alternate potential
ignition sources.

Hamilton Beach argues that Plaintiffs were obliged
to preserve the range and range hood despite King's
indication that he was not interested in examining
them. Citing our decision in Fujitsu Ltd v. Fed.
Express Corp., 247 F.3d 423 (2d Cir.2001),
Hamilton Beach asserts that there is a broad duty to
preserve evidence irrespective of the absence of a
request by the opposing party. Fujitsu will not bear
such a reading. While we noted that “[t]he
obligation to preserve evidence arises when the
party has notice that the evidence is relevant to
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litigation or when a party should have known that
the evidence may be relevant to future litigation,” id.
at 436, we did not hold that such an obligation
continues indefinitely. Indeed, we affirmed the
district court's refusal to impose sanctions, in part,
because the defendant had never asked to inspect
the evidence at issue. Id.

Here, not only did the defendant not request that
Plaintiffs preserve the range and range hood,
Hamilton Beach, through its representative,
affirmatively disclaimed any interest in the
evidence. Hamilton Beach did so, moreover, after
being provided a full opportunity to inspect the
items. See Thiele v. Oddy's Auto and Marine, Inc.,
906 F.Supp. 158, 162-63 (W.D.N.Y.1995) (denying
a spoliation sanction requested by the primary
defendant who had inspected the evidence before
destroying it, while granting a spoliation sanction in
favor of a third-party defendant who was not
afforded a similar opportunity to inspect the
evidence), cited with approval in Fujitsu, 247 F.3d
at 436; Howell v. Maytag, 168 F.R.D. 502, 505-08
(M.D.Pa.1996) (concluding that sanctions more
severe than an adverse inference jury instruction
were unnecessary where plaintiff destroyed the
scene of the fire, including other possible sources of
ignition, before it was inspected by the defendant,
but preserved the presumptive cause of the fire);
see also Baliotis v. McNeil, 870 F.Supp. 1285, 1290
(M.D.Pa.1994) (noting that “[t]he scope of the duty
to preserve evidence is not boundless,” but requires,
at a minimum, that the defendant be provided an
opportunity for inspection (internal quotation marks
omitted)). The District Court, therefore, abused its
discretion in precluding consideration of Plaintiffs'
evidence offered for purposes of eliminating the
possible alternate ignition sources. If allowed to
consider such evidence, a jury could reasonably
conclude that a defect in the coffee maker was the
more probable cause of the fire in comparison to all
other possible causes. See Hershenson, 139 Vt. at
223-24,424 A.2d at 1078.

[6][7] Hamilton Beach argues the evidence is
nonetheless insufficient to allow the jury to infer
that a defect in the coffee maker caused the fire
because Plaintiffs have failed positively to establish
an actual defect in the coffee maker. The two
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Vermont cases on which Hamilton Beach relies,
however, did not involve breach of warranty or
products liability claims, were decided well before
Vermont adopted strict products liability, and
establish only that expert opinions may properly be
excluded when based on conjecture rather than
evidence in the record. See State v. Teitle, 117 Vt.
190, 206, 90 A.2d 562, 573 (Vt.1952) (upholding
exclusion of expert testimony that a malfunction in
the motor or wiring of equipment located near the
point of origin of a fire possibly caused that fire
where the record was devoid of evidence that the
wiring or motor was in fact defective, or that such
equipment may inherently malfunction even when
properly maintained); Bliss v. Moore, 112 Vt. 185,
190, 22 A.2d 315, 317 (Vt.1941) (excluding expert
testimony that an electrical overload *459 could
have been caused by the motors to an electrical
burner, a circulator and an electrical refrigerator
coming on simultaneously where there was no
evidence in the record on which that opinion was
based). -Here, in contrast, Plaintiffs' expert
testimony that the coffee maker started the fire was
based on evidence-the burn pattern, the condition of
the coffee maker, and the condition and location of
the other possible ignition sources-all of which
should have been considered in connection with the
summary judgment motion.

While the Vermont Supreme Court has stated that
Plaintiffs may rely on circumstantial evidence to
prove causation in products liability and breach of
warranty actions, it has yet to opine on the kind of
circumstantial evidence required to create a jury
question regarding the cause of a fire. Cases from
other jurisdictions that allow plaintiffs to rely on
circumstantial evidence to prove causation lead us
to conclude, however, that the evidence Plaintiffs
could present, if their case were to go to trial, is
sufficient. See, e.g, Gen. Accident Fire & Life
Assurance Corp. v. N. Am. Sys., 658 N.Y.S.2d 757,
759-60, 240 A.D.2d 920, 921-23 (3d Dep't.1997)
(upholding New  York  Supreme  Court's
determination that a coffee maker was defective and
the defect was a substantial cause of a fire based on
expert testimony that failed to point to a specific
defect in the coffee maker but eliminated all
possible sources of ignition other than the coffee
maker); Klein v. Gen. Electric Co., 714 S.W.2d
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896, 899-900 (Mo.Ct.App.1986) (finding expert
testimony that failed to point to any specific defect
in a coffee maker, but eliminated all other possible
sources of ignition was substantial evidence from
which the jury could reasonably conclude that a
defect in the coffee maker caused the fire); Cassisi
v. Maytag Co., 396 So.2d 1140, 1143, 1152-53
(1981) (reversing grant of defendant's motion for
summary judgment based on plaintiffs expert's
testimony that a clothes dryer was the “ ‘source
from which the fire pattern and heat source
eminate[d]’ > even though expert failed to point to
a specific defect in the clothes dryer and failed to
eliminate all other possible ignition sources).

The Vermont Supreme Court's decision in Webb,
166 Vt. 119, 692 A.2d 343, suggests that the court
would not adopt any stricter approach to the
evaluation of circumstantial evidence. There, the
court stated that the purpose of the doctrine of strict
products liability is to “lessen the burden of proof
for plaintiffs injured by defective products” in order
to motivate “manufacturers to produce safe products
” and because “manufacturers are in the best
position to spread the cost of injury resulting from
defective products by passing it on to consumers as
a cost of doing business.” 166 Vt. at 126, 692 A.2d
at 346. Those interests would be undermined by an
approach to circumstantial evidence that would
prevent a plaintiff from recovering where, because a
product is damaged so severely by a manufacturer's
defect, the plaintiff is unable to identify the specific
defect that caused the fire. We find, therefore, that
Plaintiffs' expert testimony both eliminating all
possible sources of ignition other than the coffee
maker and opining that the coffee maker was the
ignition source, by way of the burn pattern,
constitutes circumstantial evidence sufficient to
allow a jury reasonably to conclude that a defect in
the coffee maker was the more probable cause of
the fire. See Hershenson, 139 Vt. at 223-24, 424
A.2d at 1078.

At oral argument, Hamilton Beach argued that
Plaintiffs' failure to offer some credible theory of
how the coffee maker could have started the fire
was fatal to their circumstantial case. Its argument
*460 relied on Truck Ins. Exch. v. MagneTek, Inc.,
360 F.3d 1206 (10th Cir.2004), in which the Tenth
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Circuit, applying Colorado law, held that in order to
establish through circumstantial evidence that an
allegedly defective appliance “caused a fire, not
only must one find that the appliance was in the
area of origin,” id. at 1216, but also one must “ ¢
rule in’ ” the appliance “ ‘as a scientifically
plausible cause,” ” id at 1215 (quoting Hollander
v. Sandoz Pharm. Co., 289 F.3d 1193, 1211 (10th
Cir.2002)). While Truck Insurance FExchange
suggests that the evidence Plaintiffs adduced here
would, under Colorado law, be insufficient to create
a jury question, Webb suggests that Vermont would
not adopt so strict an approach. Such an approach
would conflict, moreover, with what the Vermont
Supreme Court has suggested is required of a
plaintiff to prove causation in breach of warranty,
see Hershenson, 139 Vt. at 223-24, 424 A.2d at
1078, and strict products liability cases, see
Travelers Ins. Cos., 178 Vt. at 574, 878 A.2d at 272,
because it would prevent a plaintiff from surviving
a defendant's motion for summary judgment where
the plaintiff adduces enough circumstantial
evidence from which a jury reasonably could
conclude that a defect in a product was the more
probable cause of a fire, but fails to adduce
evidence ruling in the product as a scientifically
plausible cause.

In addition, Truck Insurance Exchange is
distinguishable from the case at hand. There, the
plaintiff's evidence failed to rule out all other
possible sources of ignition, and the defendant
presented scientific evidence that the fire could not
have been caused by the plaintiff's claimed ignition
source. 360 F.3d at 1215. Here, in contrast,
Plaintiffs' expert ruled out all possible sources of
ignition other than the coffee maker and testified,
based on the burn pattern, not only that the fire
originated in the area where the coffee maker was
located, but also that the coffee maker itself was the
source of ignition. We, therefore, find more
persuasive cases from jurisdictions that have
evaluated the sufficiency of circumstantial evidence
in situations closer factually to the one presented
here, and under a standard more in accord with both
the principles that motivated the Vermont Supreme
Court to adopt strict products liability and the
causation standards already adopted by the Vermont
Supreme Court.
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IV. Whether a Jury could Reasonably Infer an
Absence of Post-Purchase Misuse or Mishandling

[8] As an alternate ground for dismissing Plaintiffs'
strict products liability claim, the District Court
held that Plaintiffs had failed to produce any
evidence that the defect in the coffee maker, if any,
was not caused by misuse or mishandling after it
was purchased. That rationale was the sole basis
for the District Court's dismissal of Plaintiffs'
breach of warranty claim. Plaintiffs argue that, in
reaching that conclusion, the District Court not only
ignored Malboeuf's testimony, but improperly
resolved on summary judgment a disputed factual
issue.

Malboeuf testified that he purchased the coffee
maker in mid-to-late May, took it home, and placed
it, still in its box, on his kitchen floor. According
to Malboeuf, the coffee maker remained on the
floor while he finished moving into the house and
undertook various renovation projects. On June
13, the day before the fire, he removed the coffee
maker from the box, rinsed the glass carafe, and
filled the coffee maker with ground coffee. The
following morning, Malboeuf plugged in the coffee
maker for the first time, brewed a pot of coffee,
filled his travel mug, turned off the coffee maker,
and left for work. The fire started shortly
thereafter. Malboeuf *461 also asserted that he did
not drop the coffee maker before or after setting it
up, and he denied dunking the coffee maker in
water.

The District Court implied, and Hamilton Beach
-argues, that the coffee maker could have been
damaged while it sat on the floor in the midst of
Malboeuf's renovation projects. To be sure, that is
an inference that might reasonably be drawn from
the evidence. The District Court erred, however, in
drawing that inference on summary judgment
because it favors the moving party. See Stern, 131
F.3d at 312. The error was compounded by the
court's disregard of Malbeouf' s testimony which,
when considered in a light most favorable to
Plaintiffs, is sufficient to create a triable issue of
fact as to whether his post-purchase handling and
use of the coffee maker caused the alleged defect.

Page 11

V. Whether a Jury could Reasonably Infer that
the Coffee Maker was Defective When in
Defendant’s Possession and Control

[9] Hamilton Beach also argues that while Plaintiffs
may have produced evidence that the defect was not
caused by post-purchase misuse or mishandling,
they have nonetheless failed to trace the defect to
Hamilton Beach because they have failed to
produce any evidence eliminating the possibility
that the coffee maker was damaged while in transit
from Hamilton Beach to Ames or while in Ames's
possession. Hamilton Beach argues that this
deficiency precludes recovery under either of
Plaintiffs' claims and, with regard to strict liability,
that we may affirm the grant of summary judgment
without determining whether Vermont would adopt
the malfunction theory.

As stated above, under Vermont law “proof that a
defect existed in the product at the time that it left
the possession and control of the defendant” is a
necessary element of both breach of warranty and
strict products liability actions. Hershenson, 139
Vt. at 222, 424 A2d at 1077. The Vermont
Supreme Court, however, has not had occasion to
address what evidence an injured party must
produce to trace a defective condition to a
defendant where the product, as is often the case,
was not transferred directly from the defendant to
the injured party. The courts in other jurisdictions
that have addressed the issue have reached varied
conclusions.

Several courts have required the injured party to
produce evidence showing that there was “no
reasonable opportunity for the [product] to have
been tampered with” and that it “was carefully
handled by all those who obtained possession or
control over it after it left the hands of the defendant.
” Barbeau v. Roddy Mfg. Co., 431 F.2d 989, 991,
994 (6th Cir.1970) (applying Tennessee law); see
also Kerr v. Corning Glass Works, 284 Minn. 115,
169 N.W.2d 587, 589 (1969).

Most other courts, however, have set a lower bar.

For example in Mondido v. Cory Corp., 483
F.Supp. 26 (E.D.N.Y.1979), the plaintiff was
injured when the glass carafe from her coffee pot
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broke. The carafe itself was manufactured by
Corning, but it was converted into a coffee decanter
and sold by Cory, a separate company. Id. at 27.
After both companies were found liable, Corning
moved for judgment notwithstanding the verdict
arguing that the plaintiff failed to produce evidence
sufficient to support the jury's determination that the
carafe was defective when it left Corning's plant.
Id. The court rejected the motion, noting the
plaintiff's evidence that Cory converted the Corning
carafes into coffee decanters through a regular and
orderly process and that this decanter remained in
the Cory packaging until shortly before the accident.
*462 Id.; see also V. Mueller & Co. v. Corley,
570 S.W.2d 140, 143 (1978) (finding that plaintiff
successfully traced the defect to the manufacturer
through evidence that the product was stored in the
manufacturer's sealed container and appeared to be
in good condition when it was removed); McKisson
v. Sales Affiliates, Inc., 416 S.W.2d 787, 792
(Tex.1967) (“When it is shown that the product
involved comes in a sealed container, it is inferable
that the product reached the consumer without
substantial change in the condition in which it was
sold.”); Shoshone Coca-Cola Bottling Co. v.
Dolinski, 82 Nev. 439, 420 P.2d 855, 858 (1966)
(holding that a plaintiff need not prove that there
was no reasonable opportunity for tampering, but
only introduce evidence suggesting that the defect
existed while in the defendant's control which
would be sufficient for a jury to find an absence of
tampering); Kroger Co. v. Bowman, 411 S.W.2d
339, 342 (Ky.1967) (holding that plaintiff had
successfully traced the defective condition to the
manufacturer where there was no evidence of
tampering by the retailer); Escola v. Coca Cola
Bottling Co. of Fresno, 24 Cal.2d 453, 150 P.2d
436, 439 (1944) (“It is not necessary, of course, that
plaintiff eliminate every remote possibility of injury
to the [product] after defendant lost control, and the
requirement is satisfied if there is evidence
permitting a reasonable inference that it was not
accessible to extraneous harmful forces and that it
was carefully handled by plaintiff or any third
person who may have moved or touched it.”).

In addition, several courts have held that an
unspecified defect may be traced to a manufacturer
even after the product has been removed from its
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original packaging and put to use for a short period
of time. For example, in Cassisi, 396 So.2d 1140,
the plaintiff brought an action based on strict
liability, negligence, and breach of implied warranty
regarding a fire allegedly caused by a
malfunctioning clothes dryer. Id at 1142-43,
There, the plaintiff/owner's testimony that the dryer
had never been serviced or repaired and had been
normally operated during its 19-month use, along
with expert testimony that an unspecified defect in
the dryer was the cause of the fire, constituted
evidence of the dryer's defective condition at both
the time of injury and the time of sale sufficient to
defeat defendant's motion for summary judgment.
Id. at 1152-53; see also Bailey v. Montgomery
Ward & Co., 6 Ariz.App. 213, 219, 431 P.2d 108,
114 (Ariz.Ct.App.1967) (fact that father took pogo
stick out of original packaging to look at it before
placing it back in packaging and wrapping it as a
Christmas gift did not prevent submission of the
case to the jury where product malfunctioned during
initial use).

Based on the evidence presented in this case, a jury
could reasonably find the following facts: the
coffee maker was packed in a box with Styrofoam
when Malboeuf purchased it; the coffee maker
remained in that box until the night before the fire;
the coffee maker appeared to be in good condition
when he removed it from the box; the coffee maker
in question was packaged and sealed by Hamilton
Beach in Mexico; and retailers do not usually open
the boxes or alter the products in any way. The
packaging itself could be considered evidence that
the coffee maker was not tampered with, and its
general appearance bolsters that conclusion. See
Mondido, 483 F.Supp. at 27, McKisson, 416
S.W.2d at 792, These facts would allow a jury
reasonably to infer that the product defect that
caused the fire existed while the coffee maker was
still in Defendant's possession and control. Again,
for the reasons already stated, we believe that under
Vermont law the evidence of record on this *463
point creates at least a triable issue of fact so as to
preclude summary judgment.

V1. Conclusion
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In sum, Plaintiffs’ circumstantial evidence ruling out
all possible ignition sources other than a defect in
the coffee maker was erroneously excluded.
Because that evidence should be available to be
considered, it would permit a jury reasonably to
infer that an unspecified defect in the coffee maker
was the more probable cause of the fire, thus
satisfying the causation requirement for strict
products liability and breach of warranty actions
under Vermont law. When viewing those facts in a
light most favorable to Plaintiffs, moreover, a jury
could reasonably infer that the defect in the coffee
maker was not due to any post-purchase misuse or
mishandling and existed when the coffee maker was
still in Defendant's possession and control. For the
foregoing reasons, we vacate the District Court's
entry of summary judgment and remand Plaintiffs'
breach of warranty and strict liability claims for
further consideration in light of this opinion.

C.A.2 (Vt.),2007.

Allstate Ins. Co. v. Hamilton Beach/Proctor Silex,
Inc.

473 F.3d 450, Prod.Liab.Rep. (CCH) P 17,685
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P
Truck Ins. Exchange v. MagneTek, Inc.
C.A.10 (Colo.),2004.

United States Court of Appeals,Tenth Circuit.
TRUCK INSURANCE EXCHANGE, a Farmers
Insurance Company, Plaintiff-Appellant,

V.

MAGNETEK, INCORPORATED,
Defendant-Appellee.

No. 03-1026.

Feb. 25,2004.

Background: Property insurer brought products
liability action against fluorescent light ballast
manufacturer, alleging that defective ballast caused
fire that destroyed insured restaurant, and seeking
recovery of over $1.5 million it paid to insured. The
United States District Court for the District of
Colorado, Robert E. Blackburn, J., excluded
testimony of insurer's expert witness, and granted
summary judgment in favor of manufacturer.
Insurer appealed.

Holdings: The Court of Appeals, Tymkovich,
Circuit Judge, held that:

(1) exclusion of property insurer's expert testimony
was warranted as unreliable, pursuant to Daubert,
and

(2) causation of fire could not be established
without expert testimony.

Affirmed.
West Headnotes
[1] Evidence 157 €°555.2

157 Evidence
157XII Opinion Evidence

157X1I(D) Examination of Experts
157k555 Basis of Opinion
157k555.2 k. Necessity and
Sufficiency. Most Cited Cases '
To determine the reliability of expert testimony,
courts assess whether the reasoning or methodology
underlying the testimony is scientifically wvalid.
Fed.Rules Evid.Rule 702,28 U.S.C.A.

[2] Evidence 157 €=555.2

157 Evidence
157X1I Opinion Evidence
157X1I(D) Examination of Experts
157k555 Basis of Opinion

157k555.2 k. Necessity and
Sufficiency. Most Cited Cases
Under Daubert, the court considers factors,
including the following, in determining reliability of
expert testimony: (1) whether the opinion has been
subjected to testing or is susceptible of such testing,
(2) whether the opinion has been subjected to
publication and peer review, (3) whether the
methodology used has standards controlling its use
and known rate of error, and (4) whether the theory
has been accepted in the scientific community.
Fed.Rules Evid.Rule 702,28 U.S.C.A.

[3] Federal Courts 170B €=823

170B Federal Courts
170BVIII Courts of Appeals
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The Court of Appeals reviews the district court's
application of Daubert to exclude expert testimony
for abuse of discretion. Fed.Rules Evid.Rule 702,
28 US.CA.
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157 Evidence
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157XI1I Opinion Evidence
157XII(D) Examination of Experts
157k555 Basis of Opinion

157k555.2 k. Necessity and
Sufficiency. Most Cited Cases
The trial court is afforded substantial deference in
its application of Daubert. Fed.Rules Evid.Rule
702,28 U.S.C.A.

[S] Federal Courts 170B €823

170B Federal Courts
170BVIII Courts of Appeals
170BVIII(K) Scope, Standards, and Extent
170BVIIK(K)4 Discretion of Lower Court

170Bk823 k. Reception of Evidence.
Most Cited Cases
The Court of Appeals will only disturb the trial
court's decision excluding expert testimony under
Daubert if it has a definite and firm conviction that
the lower court made a clear error of judgment or
exceeded the bounds of permissible choice in the
circumstances. Fed.Rules Evid.Rule 702, 28
US.CA.

[6] Evidence 157 €=555.5
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157XII Opinion Evidence
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157k555.5 k. Cause and Effect. Most
Cited Cases
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157XII Opinion Evidence
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157k556 k. References to Authorities on
Subject. Most Cited Cases
Exclusion of property insurer's expert physics
testimony, that fire in insured's restaurant was
caused by ignition of wood resulting from long
term, low temperature heat from fluorescent light
ballast, was warranted as unreliable, pursuant to
Daubert, in property insurer's products liability
action against ballast manufacturer; proposed
testimony was not supported by scientific testing,

three publications introduced to support theory of
long-term, low temperature ignition were either
inconclusive, vague, or inapplicable, and expert
underscored scientific uncertainty of theory by
stating that it depended on a lot of factors, which
were not quantitatively identified. Fed.Rules
Evid.Rule 702, 28 U.S.C.A.

[7] Evidence 157 €555.5

157 Evidence
157X11I Opinion Evidence
157XII(D) Examination of Experts
157k555 Basis of Opinion

157k555.5 k. Cause and Effect. Most
Cited Cases
Exclusion of property insurer's expert testimony
from fire investigator, that only potential source of
ignition for fire in insured's restaurant was
fluorescent light ballast and that fire was caused by
ballast, was warranted as unreliable, pursuant to
Daubert, in property insurer's subrogation action
against ballast manufacturer; there was no evidence
that ballast could generate enough heat to ignite
fire, and opinion did not meet fire investigation
standards that expert professed that he adhered to,
requiring him to determine whether heat source was
capable of generating ignition temperature.
Fed.Rules Evid.Rule 702, 28 U.S.C.A.

[8] Products Liability 313A €15

313A Products Liability
313AI Scope in General
313AI(A) Products in General
313Ak15 k. Proximate Cause and
Foreseeable Injury; Intended or Foreseeable Use.
Most Cited Cases
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343 Sales
343VIII Remedies of Buyer
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Breach of Warranty
343k427 k. Right of Action. Most Cited
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Under Colorado law, claims for strict products
liability based on a defective design, negligent
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design, breach of implied warranty of
merchantability, and breach of implied warranty of
fitness for a particular purpose require proof of
causation.

[9] Products Liability 313A €83

313A Products Liability
313AII Actions
313Ak82 Weight and Sufficiency of Evidence

313Ak83 k. Particular Products. Most
Cited Cases
Causation of restaurant fire by defective fluorescent
light ballast could not be established without expert
testimony, in products liability action against ballast
manufacturer, under Colorado law; in order to find
that ballast caused fire, showing was required that
ballast could have generated heat sufficient to
ignite, and jury could not so find without
speculating or rejecting uncontested evidence that
ballast temperature could not have exceeded 340
degrees, and that ignition temperature was 400
degrees. Fed.Rules Evid.Rule 702, 28 U.S.C.A.

[10] Products Liability 313A €82.1

313A Products Liability
313AII Actions
313Ak82 Weight and Sufficiency of Evidence

313Ak82.1 k. In General. Most Cited
Cases
Under Colorado law, circumstantial evidence may
be used to prove causation, in a products liability
action.

Clifton J. Latiolais, Jr. (Colin C. Campbell with him
on the briefs) Campbell, Latiolais & Ruebel, P.C.,
Denver, CO, for Plaintiff-Appellant  Truck
Insurance Exchange.

Brent D. Anderson, Snell & Wilmer, LLP, Denver,
Co, for Defendant-Appellee =~ MagneTek,
Incorporated.

Before EBEL, BRISCOE, and TYMKOVICH,
Circuit Judges.

TYMKOVICH, Circuit Judge.

On November 9, 1998, a fire destroyed Sammy's
Restaurant in  Lakewood, Colorado. In this

subrogation case, plaintiff Truck Insurance
Exchange claims that a fluorescent light ballast
manufactured by defendant MagneTek,
Incorporated, caused the fire, and seeks to recover
over $1.5 million paid out to Sammy's. The district
court's jurisdiction was based on diversity between
Truck, a California corporation, and MagneTek, a
Delaware corporation with its principal place of
business in Tennessee. See 28 U.S.C. §§ 1332,
1446. We have jurisdiction on appeal pursuant to
28 U.S.C. § 1291.

Following the completion of discovery, MagneTek
moved to exclude certain opinion testimony of
Truck's experts under Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct.
2786, 125 L.Ed.2d 469 (1993). The district court
granted MagneTek's Daubert motions in part,
finding that the experts' conclusions about the cause
of the fire were not based on a sufficiently reliable
scientific theory. The district court then ruled that
without *1208 such expert testimony a rational trier
of fact could not find for Truck, and granted
summary judgment in favor of MagneTek.

Truck appeals both of these decisions and we affirm.

Background

The afternoon of November 9, 1998, crews from the
West Metro Fire Protection District responded to a
report of smoke coming from Sammy's Restaurant.
When firemen arrived at the restaurant they
encountered heavy smoke, but no open flames.
The firemen could not locate the source of the
smoke until the fire broke through the kitchen floor
and the ceiling of the storage area below. The fire
then quickly spread and destroyed the building.

Investigators from the West Metro Fire Protection
District and Phoenix Investigations, a private fire
inspection company hired by Truck, performed the
initial investigation of the fire. They began by
sifting through the fire debris to identify burn
patterns and other evidence of the fire's origin and
cause. The investigators concluded that the fire
started in the void space between the basement
storeroom ceiling and the kitchen floor.
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Amongst the debris in the basement, the
investigators found a fluorescent light fixture that
had been mounted to the storeroom ceiling. Three
investigators, Lt. Dan Pfannenstiel of the West
Metro Fire Protection District, and Thomas
McAdam and George Hodge of Phoenix
Investigations, concluded that the light fixture
somehow started the fire because there were no
other apparent heat sources in the area of the fire's
origin.FN! Knowing that fluorescent light fixtures
contain a component called a “ballast” that is
designed to control the amount of heat the fixture
can generate, the investigators then focused on the
ballast as a likely cause of the fire.

FN1. Electrical wiring also ran through the
void area, but the investigators did not see
any evidence of electrical short or other
malfunction and dismissed the wiring as a
potential cause of the fire. MagneTek
points out that by the time it became
involved in this litigation all the physical
evidence from the scene, other than the
light fixture, had been destroyed.

After their initial examination, Pfannenstiel and
McAdam turned the fixture over to Hodge of
Phoenix Investigations and Dr. Joe Romig of
Ponderosa Associates, another investigation firm
hired by Truck, for further analysis. Hodge
disassembled the fixture and examined the various

parts of the ballast in an effort to determine both its
- manufacturer and whether it had in fact overheated.
Eventually, these analysts determined that the
ballast had been manufactured by MagneTek.
They also observed oxidation patterns on the fixture
and discoloration of the ballast's heating coils that
suggested the ballast had shorted, causing internal
overheating prior to the external fire.

The ballast contained a device called a thermal
protector, which is designed to shut off power
running through the fixture if the temperature
exceeds 232° Fahrenheit, well below the
approximately 400°F generally believed to be the
minimum temperature necessary to ignite wood.

Once the temperature falls sufficiently, the thermal
protector restores power. Both parties agree that

the thermal protector in the ballast from Sammy's
continued to function properly even after the fire.

Because they had eliminated any other heat source,
Truck's experts remained convinced that the ballast
was the likely cause of the fire. They therefore
began to study how the ballast might have started a
fire in spite of the functioning thermal protector.

*1209 Truck's experts conducted a series of
simulations, at least one of which showed that a
shorted “exemplar” (or test) ballast of a type similar
to that found at Sammy's reached temperatures of
340° before the thermal protector began to cycle on
and off. The test ballast eventually reached stable
temperatures over 300°,

Though both this peak temperature and the stable
temperature are significantly below normal wood
ignition temperature, Romig proposed to testify that
this level of overheating was sufficient to have
caused the Sammy's fire. Romig based his
conclusion that the shorted ballast could have and,
in his opinion, did start the fire on a theory called
pyrolysis,” which posits that wood can catch fire at
temperatures below 400 if it is exposed to such
temperatures over a long enough period of time.FN2
Pfannenstiel's testimony likewise would have been
that in his opinion the ballast caused the fire. His
opinion was based not on scientific theory, but on
his experience as an investigator and his having
eliminated any other possible heat source as a cause.

FN2. We note that there appears to be
some confusion among the parties, the
district court, and apparently even the
scientific community as to the proper
terminology for the theory of long-term,
low-temperature wood ignition and the
charring it involves. This court is not in a
position to decide such questions for the
scientific community, but for the purposes
of this opinion, we will refer to this process
as “pyrolysis.” To the extent we use the
term “pyrophoric carbon,” we are talking
about the substance charred wood.

MagneTek, disagreeing that pyrolysis could be
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relied upon to explain the start of the fire, and
further disagreeing that the evidence supported the
conclusion that there was no other possible source
of the fire, moved to exclude the opinions of both
Romig and Pfannenstiel and for summary judgment.
Applying Daubert and its progeny, the trial court
granted these motions to the extent the experts
expressed opinions about the actual cause of the fire.
FN3 The end result was that Truck had no expert
testimony showing that the ballast could have
reached temperatures approaching 400° or that
wood can catch fire below that temperature. The
court then concluded that without any such
evidence, Truck could not establish causation, an
essential element of all its claims, and granted
MagneTek's motion for summary judgment.

FN3. MagneTek's motions also sought to
exclude other expert testimony, which the
trial court granted in part. On appeal,
however, Truck has only asked us to
reverse the court's decisions as to Romig
and Pfannenstiel.

Discussion

I. Exclusion of Expert Testimony

Rule 702 of the Federal Rules of Evidence states:

If scientific, technical, or other specialized
knowledge will assist the trier of fact to understand
the evidence or to determine a fact in issue, a
witness qualified as an expert by knowledge, skill,
experience, training or education, may testify
thereto in the form of an opinion or otherwise, if (1)
the testimony is based upon sufficient facts or data,
(2) the testimony is the product of reliable
principles and methods, and (3) the witness has
applied the principles and methods reliably to the
facts of the case.

Fed.R.Evid. 702. The Supreme Court has laid out
a framework for analyzing proffered expert
testimony in the so-called Daubert trilogy, which
consists of Daubert, General Electric Co. v. Joiner,
522 U.S. 136, 118 S.Ct. 512, 139 L.Ed.2d 508
(1997), and Kumho Tire Co., Ltd. v. Carmichael,

526 U.S. 137, 119 S.Ct. 1167, 143 L.Ed.2d 238
(1999).

*1210 Analysis under Daubert is intended to ensure
that the evidence is both “reliable” and “relevant.”
See 509 U.S. at 589, 113 S.Ct. 2786. In this case,
the district court addressed only the first of these
requirements, and found that the conclusions of Dr.
Romig and Lt. Pfannenstiel were not sufficiently
reliable.

[1][2] To determine the reliability of expert
testimony, courts assess “whether the reasoning or
methodology  underlying  the testimony is
scientifically valid.” Daubert, 509 U.S. at 592-93,
113 S.Ct. 2786. In Daubert, the Court listed four
factors that, while not an exclusive list of
considerations for a trial court, will often be
important in making this assessment: (1) whether
the opinion has been subjected to testing or is
susceptible of such testing; (2) whether the opinion
has been subjected to publication and peer review;
(3) whether the methodology used has standards

controlling its use and known rate of error; (4) -

whether the theory has been accepted in the
scientific community. See id. at 590, 113 S.Ct.
2786.

We have summarized the burden of the plaintiff to
show the reliability of proffered expert opinions this
way:

The plaintiff need not prove that the expert is
undisputably correct or that the expert's theory is
generally accepted” in the scientific community.
Instead, the plaintiff must show that the method
employed by the expert in reaching the conclusion
is scientifically sound and that the opinion is based
on facts which sufficiently satisfy Rule 702's
reliability requirements.

Mitchell v. Gencorp Inc., 165 F.3d 778, 781 (10th
Cir.1999) (citations omitted).

[3][4]{5] We review the district court's application
of Daubert to exclude expert testimony for abuse of
discretion. See Joiner, 522 U.S. at 143, 118 S.Ct.
512; Mitchell, 165 F.3d at 780. The trial court is
afforded substantial deference in its application of
Daubert. See Hollander v. Sandoz Pharm. Corp.,
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289 F.3d 1193, 1204 (10th Cir.2002) (citing Kumho
Tire, 526 U.S. at 152, 119 S.Ct. 1167). Therefore
we will only disturb the trial court's decision if we
have “a definite and firm conviction that the lower
court made a clear error of judgment or exceeded
the bounds of permissible choice in the
circumstances.” United States v. Ortiz, 804 F.2d
1161, 1164 n. 2 (10th Cir.1986).FN4

FN4. This court recently outlined the
minimal gatekeeping role required of trial
courts under the Daubert trilogy in Dodge
v. Cotter Corp.,, 328 F.3d 1212 (10th
Cir.2003). The extensive review of the
proposed testimony, scientific materials,
and other evidence reflected in the record
and summarized in the court's various
orders regarding expert testimony show
that the court fulfilled this gatekeeping role.

Dr. Romig

Dr. Romig has advanced degrees in physics from
Oxford University and the University of Colorado
and has been studying the causes of fires and
explosions for over 20 years. There is no question
he is qualified to testify as an expert under Rule 702
. Nor is there any question that his opinion as to
the cause of the Sammy's fire would have been
relevant.  After  reviewing  the  reliability
requirements of the Daubert trilogy, however, the
district court concluded that “the hypothesis for
long term, low temperature ignition of wood cannot
be considered to be a reliable basis for the
admission of expert opinion testimony under Rule
702.” The court therefore granted MagneTek's
motion to strike “as to testimony by Romig that the
fluorescent light ballast at issue in this case caused
the fire which is the basis for the plaintiff's claims.”

*1211 [6] The district court accurately summarized
the relevant struck testimony by Romig as follows:

Romig's most crucial opinion in this case is his
opinion that heat from the ballast, varying between
180 and 300 degrees Fahrenheit, was sufficient to
cause one of the furring strips in the ceiling to catch
on fire. Romig would testify that this long term
heating of the ceiling and the furring strips caused

the formation of so-called pyrophoric carbon or
activated carbon in a furring strip. According to
Romig, with the formation of pyrophoric carbon,
and given otherwise proper conditions, ignition of
wood can occur when the wood is exposed to long
term heating within the temperature ranges he says
the MagneTek ballast produced. Such carbon is
said to “self-heat” and thus may cause a fire. This
type of ignition, Romig would testify, most likely
caused the fire at Sammy's Restaurant.

App. at 28-29 (internal citations to depositions and
exhibits omitted). The district court gave two
alternative reasons for its decision to exclude this
testimony, finding both that the long-term,
low-temperature ignition theory was unreliable, and
that it had not been reliably applied to the facts of
this case. Because we find that the court did not
abuse its discretion in finding that the testimony was
not “the product of reliable principles and methods,”
we need not address whether it was or could be
reliably  applied.™5  See FedR.Evid. 702;
Mitchell, 165 F.3d at 781.

FN5. We do note, however, that Truck
failed to introduce evidence of actual
experiments conducted by its experts
showing that furring strips attached in a
ceiling to 5/8 inch gypsum board that held
a light fixture, as at Sammy's, could ignite
at low temperatures due to pyrolysis.
Truck consequently failed to address the
points raised by the district court in its
alternative ruling that pyrolysis had not
been reliably applied, including the role
played by the size of the wood in question
and the flow of oxygen to it and the
dissipation of heat as it flowed from the
ballast through the intermediate materials,
such as metal and drywall, to the wood that
allegedly ignited.

Truck introduced three publications to support the
pyrolysis theory underpinning Romig's opinion. As
the district court noted, all three do indeed posit that
pyrolysis could explain the origin of some fires.

The district court was also correct, however, when
it found that all three cast doubt on the general
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scientific acceptance, the methodology, and the
adequacy of the experimentation underlying
pyrolysis at this time. It was therefore within the
district court's discretion to reject the theory as
insufficiently reliable to form the basis of expert
testimony.

The first article discussed, by John D. DeHaan,
reviews two studies that concluded that wood
heated to temperatures below 250° could, over “a
period of years” or a “very long time,” degrade into
charcoal, which would eventually ignite. The
district court, however, found that both studies gave
“only vague parameters” to the conditions required
for such an event to occur, and that neither
described testing that could have specified those
conditions.

- The second article, by Vytenis Babrauskas, is even
more dubious as a foundation for pyrolysis.FN6
The Babrauskas article discusses the same materials
reviewed by DeHaan, and notes an additional study
that found that wood exposed “for a few years” to
temperatures between 120° and 150° Celsius (250°
-300° Fahrenheit) would char. It also states that
other studies “have done nothing to disprove the
possibility of long-term, low-temperature ignitions
*1212 of wood.” Babrauskas goes on, however, to
list “fa] number of things not known about the
process,” and to state that the question, “while
unsolved now, can be solved. It may be many
decades before it will be solved by sufficiently
improving theory.” Also, the studies showing low
temperature charring do not find actual ignition of
the charred wood. The article concludes that “the
phenomenon of long-term, low-temperature ignition
of wood has neither been proven nor successfully
disproven at this time.”

FN6. We note, though Truck chose not to,
that the title of this article is “Pyrophoric
Carbon: The Jury Is Still Out.”

The final article relied on by Truck, by Bernard R.
Cuzzillo and Patrick J. Pagni, is generally
supportive of the theory of pyrolysis, and describes
one experiment in which an 8-inch cube of solid
wood caught fire after nine days in an oven heated

" to 392°F. The district court noted that Cuzzillo and

Pagni, however, did not cite any testing of wood at
temperatures closer to the 300-340° at issue in this
case. Furthermore, Cuzzillo and Pagni themselves
highlight  unanswered questions about the
interaction of important factors such as “[s]ize,
shape, temperature and material characteristics,”
and state that “[t]he time needed to adequately cook
wood to the point of uninhibited self-heating at
different temperatures is not well known.”

Romig  himself underscored the scientific
uncertainty about the pyrolytic process. During his
deposition he stated that the process “depends on a
lot of factors, as yet quantitatively unidentified.”
He later acknowledged that to understand how the
furring strips could ignite at low temperatures, “
[ylJou would have to have a good theory of
pyrophoric carbon and formation and the chemical
kinetics of that; and there isn't one, as Babrauskas
points out.”

Surveying this evidence, the district court
concluded that “when considering the temperatures
at issue here, the long term, low temperature
ignition of wood is an hypothesis which has not
been subjected to sufficient testing. Without such
testing, there are few if any reliable principles about
the phenomenon and methods to determine when
the phenomenon might occur.” The court therefore
ruled that the hypothesis could not be considered “a
reliable basis for the admission of expert testimony
under Rule 702.”

Given the cautionary statements about the reliability
and foundation of pyrolysis from the authors of the
articles offered by Truck and from Truck's own
expert, we cannot conclude that the district court
abused its discretion in excluding Dr. Romig's
opinion testimony."™N7 We are faced with a
situation similar to that in Mirtchell, where this court
held that “the analytical gaps in [the experts']
opinions are too broad for their testimony to endure
under the strictures of Daubert and Rule 702.”
Mitchell, 165 F.3d at 783. As in Mitchell, several
of the Daubert Court's non-dispositive factors
support the district court's decision, including the
insufficient testing cited*1213 by the district court,
as well as a lack of evidence showing how Dr.
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Romig's opinion could be tested and his theory's
applicable rate of error, and questions about the
theory in the scientific community. See Mitchell,
165 F.3d at 784. The district court therefore did
not abuse its discretion when it ruled that under the
Daubert trilogy, pyrolysis was not yet a sufficiently
reliable scientific theory upon which to base an
expert opinion about the cause of the Sammy's fire.
See 509 U.S. at 592-93, 113 S.Ct. 2786.

FN7. Truck argues that MagneTek cannot
contest the validity of the pyrolysis theory
because MagneTek's own expert admitted
its reliability. Even to the extent
MagneTek's experts did accept that
pyrolysis is the subject of scientific study,
we note that they too expressed doubts
about the theory's reliability, approvingly
referring to the title of the Babrauskas
article. More importantly, however, the
district court's gatekeeper role requires it
to examine the basis for challenged expert
testimony to determine its reliability
looking beyond the testimony of the
witnesses before it to the scientific
foundation for that testimony. See Dodge,
328 F3d at 1221-22. To the extent
MagneTek's experts acknowledged
Romig's theory in general, the contrary
evidence examined by the trial court and
summarized above remains strong enough
to convince us that the trial court did not
exceed the bounds of permissible choice in
the circumstances.” See Beaird v. Seagate
Tech, Inc., 145 F.3d 1159, 1164 (10th
Cir.1998).

Lt. Pfannenstiel

Lt. Dan Pfannenstiel is an investigator with the
West Metro Fire Protection District. He, along
with Thomas McAdam of Phoenix Investigations,
initially investigated the Sammy's fire and offered
testimony on behalf of Truck detailing their
findings, as well as expert opinions about the origin
and cause of the fire. Pfannenstiel and McAdam
concluded that the fire started in the void between
the basement ceiling and the kitchen floor, and that

the light fixture was both located in the area of
ignition and was the only potential source of
ignition in the area. They further offered their
opinions that the ballast was in fact the cause of the
fire. The district court struck both Pfannenstiel's
and McAdams's opinion testimony about the ballast.

[7] Truck has appealed only the district court's
striking of Pfannenstiel's testimony. As with Dr.
Romig, Pfannenstiel's status as an expert and the
relevance of his proffered opinion are not in
question. The only issue, again, is “whether the
reasoning or methodology underlying the testimony
is scientifically valid.” Daubert, 509 U.S. at
592-93, 113 S.Ct. 2786.

In its order, the district court stated that the opinion
that the ballast caused the fire was not admissible
under Rule 702 because Pfannenstiel did not have “
any evidence that the ballast could generate enough
heat to ignite combustibles in the ceiling.” His
conclusion therefore “cannot be said to be based on
reliable principles and methods. Rather, th[is]
opinion[ is] based on assumptions and speculation.”
We find no abuse of discretion in this ruling.

~ The district court noted that Pfannenstiel's opinion

did not meet the standards of fire investigation
Pfannenstiel himself professed he adhered to.
According to Pfannenstiel, those standards require
that an investigator who suspects an appliance may
have started a fire first determine the ignition
temperature for the fuel, then determine whether the
heat source was capable of generating that
temperature. The discussion above regarding
Romig's testimony shows that Pfannenstiel's opinion
regarding the first prong of the analysis-the ignition
temperature-could not be based on the pyrolysis
theory of low-temperature ignition. The only
evidence Pfannenstiel or the court had about the
second prong-the temperature of the ballast-showed
in post-fire testing that the ballast could not have
reached the temperatures necessary to ignite it
under any other theory.

In reaching his conclusion that the ballast started
the fire, therefore, Pfannenstiel either was relying
on the pyrolysis theory the district court found
unreliable, or he was making assumptions about the
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temperature of the ballast that were not supported
by the evidence. In either case, the district court
was within its discretion in not admitting
Pfannenstiel's opinion that the ballast was the cause
of the fire.

II. Summary Judgment

Truck maintains that even without the excluded
expert opinions identifying the ballast as the cause
of the fire, the court nevertheless erred in granting
summary *1214 judgment to MagneTek. We
review the grant of summary judgment de novo,
applying the same standard as the district court.
Simms v. Oklahoma ex rel. Dep't of Mental Health
& Substance Abuse Servs., 165 F.3d 1321, 1326
(10th Cir.1999). Summary judgment is appropriate
“if the pleadings, depositions, answers to
interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no
genuine issue as to any material fact and that the
moving party is entitled to a judgment as a matter of
law.” Fed.R.Civ.P. 56(c). “When applying this
standard, we view the evidence and draw reasonable
inferences therefrom in the light most favorable to
the nonmoving party.” Simms, 165 F.3d at 1326.
The nonmoving party, Truck, must nonetheless
present “facts such that a reasonable jury could find
in [its] favor.” Id.

[8] Truck argues that the evidence it introduced was
sufficient to present a prima facie case under
Colorado law."N® Truck's complaint asserted four
claims against MagneTek: (1) strict products
liability based on a defective design; (2) negligent
design; (3) breach of implied warranty of
merchantability; and (4) breach of implied
warranty of fitness for a particular purpose.
Though the elements of these claims vary, one
constant is the need for the plaintiff to prove
causation. See Colorado Jury Instructions Civil 4th
(2001) §§ 14:1 (strict liability), 14:10 (warranty of
merchantability), 14:13 (warranty of fitness for a
particular purpose), 14:17 (negligence).

FN8. In this diversity case, we apply the
substantive law of Colorado. See FErie

RR. v. Tompkins, 304 U.S. 64, 58 S.Ct.
817, 82 L.Ed. 1188 (1938); Habermehl v.
Potter, 153 F3d 1137, 1139 (10th
Cir.1998).

The district court ruled that Truck failed to create a
genuine dispute as to whether the ballast could have
reached the temperatures necessary to start the fire.
The court found that question is beyond the
experience of the average layperson, and therefore
that expert testimony was required to prove
causation. This was within the court's discretion.
See Oliver v. Amity Mut. Irrigation Co., 994 P.2d
495, 497 (Colo.Ct.App.1999). Because the court
had already stricken all expert testimony relating to
pyrolysis, it ruled that Truck had failed to provide
evidence that would permit a rational trier of fact to
find that the MagneTek ballast caused the fire, and
thus granted summary judgment on all four of
Truck's claims.

Truck argues that it did not need the excluded
expert testimony to present sufficient evidence of
causation. It claims that jurors could draw from the
other available evidence a “reasonable inference”
that the ballast caused the fire. Truck quotes our
decision in Weir v. Federal Ins. Co., where we said,
“An inference need not be justified beyond all
doubt and is not precluded by a mere possibility
that the contrary may be true.” 811 F.2d 1387,
1392 (10th Cir.1987) (quoting Fain v. GTE
Sylvania, Inc., 652 S.W.2d 163 (Mo.Ct.App.1983)).
Initially, we note that Wejr and the other cases
Truck cites for this proposition relate to the basis
for proof of a defect, not for proof of causation.
See, e.g., Werth v. Makita Elec. Works, Ltd., 950
F.2d 643 (10th Cir.1991); Union Ins. Co. v. RCA
Corp., 724 P.2d 80 (Colo.Ct.App.1986). To the
extent those cases discuss a plaintiff's need to use
circumstantial evidence and inferences to prove a
defect in a product that has been destroyed, they are
inapposite, as the product at issue here-the
ballast-was recovered from the fire and subjected to
testing.

Nevertheless, Truck is correct that causation may
also be inferred by a jury if the *1215 plaintiff has
provided evidence that would make the inference
reasonable. In this case, however, we agree with
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the district court that without the excluded expert
testimony regarding pyrolysis, a jury could not
reasonably make the necessary inference that the
ballast caused the fire.

[9] Viewing the evidence in the light most favorable
to Truck, a rational jury could find the following
facts about the cause of the fire: (1) The fire started
in the void area below the kitchen floor and above
the storage room ceiling; (2) the fluorescent light
fixture was affixed to the ceiling in the area where
the fire started; (3) the ballast shorted; (4) due to
the short, the ballast allowed the fixture to overheat
despite the presence of a functioning thermal
protector; (5) the maximum temperature the ballast
could have reached was 340°.FN?

FN9. This assumes, as it must given our
standard of review of a grant of summary
judgment, see Simms, 165 F.3d at 1326,
that the jury ignored various arguments by
MagneTek, including that electrical wiring
in the void might have caused the fire, that
the discoloration of the ballast was not in
fact evidence of a short, that the ballast
would not have actually approached the
340° claimed by Truck, and that any heat
from the ballast would have been
dissipated by the eight-foot light fixture,
the ceiling material, and the air in the void
space. It also does not take into account
the fact that any heat created by the ballast
would be dissipated as it flowed from the
ballast to the metal casing of the fixture,
through the 5/8 inch gypsum board ceiling,
and into the wood furring strips that caught
fire, as Truck alleges.

The problem for Truck is a sixth fact, which Truck
could not contest without relying on pyrolysis:
Wood normally will not catch fire until exposed to a
heat source of nearly 400°. The district court
correctly ruled that the ignition temperature of
wood is beyond the experience and understanding
of the average layman. That fact then must be
proven by expert testimony in circumstances where
there is no flame or other heat source approaching
400°. See Fed.R.Evid.Rule. 702. Without the

excluded expert testimony discussing pyrolysis, the
only evidence about the required ignition
temperature was that wood will only catch fire at
approximately 400° and above. This leaves a gap
of over 50° between the maximum possible
temperature of the ballast here and the minimum
possible  temperature of  ignition.  Without

pyrolysis, Truck could not bridge that gap.FN!0

FN10. Indeed, Dr. Romig's deposition
testimony shows that he did not think there
was any “viable source of ignition” that
did not involve the pyrolytic process.

[10] Truck focuses on arguing that circumstantial
evidence may be used to prove causation. Again,
we do not disagree with that general proposition.
But before a plaintiff can rely on circumstantial
evidence or the process of elimination Truck urges
on us here, the plaintiff must at least present
evidence to show why the defendant's product
should not be among the possible causes to be
eliminated. See, e.g., Hollander v. Sandoz Pharm.
Co, 289 F3d 1193, 1211 (10th Cir.2002)
(requiring plaintiffs' experts to “rule in” the
defendant's drug “as a scientifically plausible cause”
); Franklin v. Skelly Oil Co., 141 F.2d 568, 570-71
(C.C.A. 10 Cir.1944) (“It is not sufficient to show a
set of circumstances bringing the theory of
appellants within the realm of possibilities ...”);
Kaiser Found. Health Plan v. Sharp, 741 P.2d 714,
719 (Colo.1987) (en banc) (“[Tlhe plaintiff must
establish causation beyond mere possibility or
speculation.”),FN11

FN11. Requiring Truck to show that the
ballast was capable of causing the harm of
which they complain conforms not only
with the established law of Colorado and
this circuit, but with the investigatory
standards of the National Fire Protection
Association, see NFPA Guide for Fire and
Explosion Investigation 921 § 18-4.1 (“
Before it can be concluded that a particular
appliance has caused the fire, it should first
be established how the appliance generated
sufficient heat energy to cause ignition.”).
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¥1216 In this case, we agree with Lt. Pfannenstiel
that in order to conclude that an appliance like the
MagneTek ballast caused a fire, not only must one
find that the appliance was in the area of origin, but
“you need to show whether or not that appliance is
capable of producing ... enough heat to be a
competent ignition source.” The only admissible
evidence in this case showed that the ballast's
maximum  temperature  would have been
approximately 50° below that required to start a fire.

Any fact finder that found in Truck's favor on the
issue of causation would thus have had to either rely
on the pyrolysis theory or believe that the ballast
temperature approached 400°. A jury that took the
first path would be speculating or relying on a
theory that the court found insufficiently reliable
even for trained experts. A verdict based on the
second rationale would be directly contradictory to
the uncontested evidence that the ballast
temperature could not have exceeded 340°. Jury
verdicts may not be based on speculation or
inadmissible evidence or be contrary to uncontested
admissible evidence. See Franklin, 141 F.2d at
570; Kaiser, 741 P.2d at 719. We therefore find
that the district court did not err in granting
MagneTek's motion for summary judgment.

Conclusion

Though the theory of long-term, low-temperature
ignition of wood is an interesting one that
eventually may be sufficiently tested and researched
to serve as the basis for an expert opinion under
Rule 702, the district court's careful analysis of the
scientific literature presented in this case convinces
us the court did not abuse its discretion in ruling

that the foundation for pyrolysis has not yet reached-

that point. We also hold that the court did not err
in granting summary judgment because without the
pyrolysis theory, Truck could not produce evidence
that would allow a rational trier of fact to find that
the ballast could have become hot enough to start
the fire at Sammy's Restaurant.

The judgment of the district court is therefore
AFFIRMED.

C.A.10 (Colo.),2004.

Truck Ins. Exchange v. MagneTek, Inc.

360 F.3d 1206, 63 Fed. R. Evid. Serv. 948,
Prod.Liab.Rep. (CCH) P 16,918

END OF DOCUMENT
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https://web2.westlaw.com/print/printstream.aspx?prft=HTMLE&destination=atp&sv=Split&rs... 5/29/2007

Page 12 of 12



MAINS, DRAINS, PIPES AND PUMPS
written and presented by:

Peter Rossi, Esquire

COZEN O'CONNOR
1900 Market Street
Philadelphia, PA 19103
215-665-2000 or 800-523-2900

www.cozen.com

Atflanta
Charlotte
Cherry Hill
Chicago
Dallas
Denver
Houston
London
Los Angeles
Miami
New York Downtown
New York Midtown
Newark
Philadelphia
San Diego
San Francisco
Santa Fe
Seattle
Toronto
Trenton
Washington, DC
West Conshohocken
Wilmington

These materials are intended to generally educate the participants on current legal issues. They are not intended to provide legal advice.
Accordingly, these materials should not be relied upon without seeking specific legal advice on matters discussed herein.
Copyright © 2007 Cozen O’Connor. ALL RIGHTS RESERVED.



1~

COZEN
O'CONNOR

MAINS, DRAINS,
PIPES and PUMPS

www.cozen.com

Potential Subro Claims Might Involve:

« Water distribution systems,

+ Sanitary sewage,

- Electricity and gas systems,

- Transportation systems,

- Subways, highways, streets, etc.

COZEN
O'CONNOR.

o Failures may be directly related to utilization, age
and maintenance protocols.

O Development of systems was piecemeal responding
to population and industrial pressures,

O The addition of layers of systems complicate
maintenance and upkeep,
o New York City water mains were laid before
highways, subways, electricity or gas utilities,
o Utilities complicate access to and maintenance of
water mains,

o Access to water pipes and mains working through
layer upon layer of subway, electric, gas and sewage
facilities.

_COZEN _
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Many East Coast Municipal Water
Systems Are Hundreds of Years Old

0 New York City’s first water well was dug
in 1677,

o New York City’s first water distribution
system consisted of hollowed out wooden
logs,

o Philadelphia still has wooden mains in
service,

O Different materials now utilized including
cast iron and ductile steel.

COZEN
O'CONNOR.

The Number and Size of Failures is
Increasing.

0 Because of municipal growth the failures are
often catastrophic complicating recoveries,

O While age may be a factor in water main
failures, poor maintenance is more significant
(“We’ll fix it when it breaks!”),

O Older systems require more maintenance,

COZEN
O'CONNOR.

| Failure Litigation is Complicated: |

O Legal defenses available to governmental entities
including sovereign immunity, strict notice
requirements and shortened statute of limitations and
tariff limitations;

O Delay in investigation as a result of the control of loss
sites by municipal authority;

O Grand scale of litigation as a result of larger failures;
and

O Control of court system by municipality.

0

COZEN
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A Case Study

COZEN
O’CONNOR.

Water Main Failure Litigation in
New York City

0 New York City’s distribution system is
unique by virtue of its size,

0 However problems presented by failures in
New York City are similar to problems
encountered elsewhere,

O Need to obtain information promptly and
capitalize on the City’s size and relative
disorganization.

COZEN
O’CONNOR.

History of New York’s Water
Distribution System

D New York City water is transported from upstate reservoirs to
cC ners through three aqueducts, which range in size from 13.5

to 19.5 feet in diameter.

o0 Two tunnels 11 to 17 feet in diameter conduct the water to New
York City (a third is under construction),

O The water distribution system within the city consists of grid
network of water mains arranging from 6 to 84 inches in diameter.

O There are approximately 5,700 miles of mains, 88,000 main line
valves and 96,000 water hydrants.

O Water flows primarily by gravity through the system and only 5% is
pumped.

o The water supply network has a combined storage capacity of 550
billion gallons with a daily yield of 1.29 billion gallons of water.

0 Current use in New York City is approximately 1.4 billion gallonso
of water per day.

O’CONNOR.




Depending On The Size And Location of the
Water Main Break the Results Can Be
Spectacular

O The pressure and quantity of water can
destroy pavement, move cars and damage
buildings and property,

O Nearby utilities such as gas and electric can
be adversely affected causing fire and
pollution hazards,

O Property damage, lost profit and business

interruption can resuit.
COZEN
O'CONNOR.
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Studies of the New York City Water Supply System

o Through discovery we obtained various studies of the New York City water
supply system,

o Cooper Union August 1991 report of the New York City Infrastructure
including the water supply and distribution system,

o Cooper Union Report concluded that the useful life of water mains is 100 years
and that approximately 6% of the New York City water main system are more
than 100 years old,

O Bythe ?fear 2020 more than one-quarter of all water mains will be over 100
years old and by 2040 nearly 40%,

o New York now builds fewer miles of water mains per year than it did in 1870,

O 20th century stresses including vibrations from construction and heavy traffic
contribute to water main failures,

D The number of main breaks is significantly rising.

o The break per mile rate is expected to double between 1990 and 2030 from one
break per 10 miles to one break per S miles of water main.

COZEN
O'CONNOR.

Army Corps of Engineers Report

o We obtained a copy of a report prepared by Army Corps of
Engineers regarding water main failures in New York City,

o Exhaustive study of all water main breaks in the City of New
York between 1955 and 1978,

o Conclusion: water main breaks per mile increased more than
60% in 30 years,

o The New York City water supply system is not wearing out
due to age alone,

O Smaller diameter pipes have the highest break rate,

0 Leaks are the most important factor causing main breaks.

0 The study recommended replacing all 6, 8 and 12-inch mains
laid prior to 1870 and implementation of an annual leak
detection program as a break prevention measure, o

o Ductile pipe is replacing cast iron pipe in the City.

pip €p g pIp! ty. COZEN
O’CONNOR.




TYPICAL LITIGATION

O Typical water main litigation involves multiple
plaintiffs, often hundreds, and a few defendants
usually government or quasi government
organizations such as The City of New York, ConEd,
Empire City Subway, phone companies and
contractors.

O Plaintiff’s claims are typically property claims and
might also include Boiler and Machinery coverage,

O Legal theories include claims of negligence,

»  Failure to test, inspect, repair and maintain the water
mains and failure to hire, train and supervise competent

employees,
= Must prove actual or constructive notice of the ()
condition. COZEN

O’CONNOR.

Because Of The Scope Of Litigation
A Plaintiff’s Committee Often Handles:

0 Usually comprised of several large firms with experience
handling such failures,

O We have participated on several of these committees. All but
one resulted in favorable pre-trail settlements,

0 We participated in the successful trial of the one matter that
did not settle.

o The City appealed but we prevailed on appeal as well,
o Typical delay involved in bringing a water main break
litigation to fruition is 8 to 9 years in the New York Trial
Court although this is improving,
O A co-operative approach among litigants can streamline o
litigation.
COZEN
O’CONNOR.

Documents and Materials Relevant To Water Main
Failures Must Be Obtained:

o Utilize Freedom of Information Act to obtain reports and other
materials prepared by the City,

O The Freedom of Information Act can provide access to expert
reports and other relevant documents during investigation,

0 Freedom Of Information can provide access to documents
reflecting work done by City crews at the site of the break before,
during and after the break,

O Obtaining this information is important because the City dominates
the early investigation,

O It is essential to prove that the City knew or had reason to know
that the water main was in a deteriorated condition and obtaining
documentation early on enhances ability to do so,

O Once litigation begins pursue City relentlessly for discovery are)
force case to trial as quickly as possible.

COZEN
O’CONNOR.
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investigation into the cause and origin of water main breaks within
a ten{10) block vicinity of the subject water main from January 1,
3993 through January 30, 1998;

4 Correspondence to and from the Department of
gZnvironmental Protection relative to and evidencing problems with
the subject water main from January 1, 1993 through January 30
199854

5. Job loga or reports of persons involved in the
sorvice, repair. t.eﬂting and maintenance of the subject water main
and/or its components from January 3, 1993 through January 30,
1998; and

rawings, plans and/or blueprints of the subject

water main and/oz its component parte;
i or this
tact the undersigned at 800-523-

Should you have any
request, please feel free to con!
2900.

Thank you for your i and prompt to
this request.
Very truly yours,

AND O'CONNOR
6\0&5.&0._ »
BY: EILEEN SHANAHAN-BROWN

Legal Assistant to
Pater G. Rosei
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Photograph # 7
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Experts

O Necessary to sustain burden of proof,
O Metallurgist;
s SEM evaluation ,
8 Evaluate mode of failure,
®»  Determine where failure started,
®  Determine condition of pipe at time of failure,

0 Water system supply experts,
o0 Damage experts,
O Accountants,
O Daubert,
O Spoliation. ()
COZEN
O’CONNOR.
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‘Quality Assurkace Laboratory
SUBJECT: CHEMICAL ANALYSES OF WATER MAIN BREAR

Contract G337 Laborstory £ 35102
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1990 Fifth Avenue Water Main Break

=} Catastrophic failure of a 48-inch cast iron water main running
north and south along 5th Avenue installed in the 1800’s,

o Freedom of Information Act request revealed that the City’s
expert concluded that the water main cracked (and therefore
leaked) several years prior to the 1990 failure,

o This helped establish that the water main was leaking for
several years prior to the failure,

o Cig' leak detection crew inspected the main just prior to the break
did not find a problem,

o Jury concluded that the City had notice of the problem because
either the crew did not inspect the main or it did so improperly,

o Favorable liability verdict in 2000 and favorable appellate o

decision. oz
O’CONNOR.
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File

4 Pebruary 26, 1996

SUNCORY_AND CONCLUBIONS

The results of the metallurgical investigation
are as follows

1.

2.

The 48-inch dumter cast u'on watermain
failed in a ring-crushing ax

A stress concentration that was the origin
of failure at the & o'clack lacation

and partially through from the murfor in
nearby areas, No a3gn Of a hard ebjoet
was present.

The extension of the crack, that caused

the major break that occurred on 1/6/90,

was wost likely caused by (a) Corrosion in

the crack (b) frost loading due to the

cold weather in the winter and (c) traffic
ding.

An 11% loss of solid metal wall thickness
due to corrosion after 101 years of
service is only a minor contributor to the
watermain fallure.

Sevge Conitoe..

Gaorge Andersen, P.E.

GA/Xap
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1998 “Time Bomb” Litigation

{: ﬁ% same main broke again, approximately 100 feet away from the 1990
cax,

In 1998 litigation, Detailed Distribution Maps, memos, reports and other
documents detailing the methods and means of the City’s maintenance
protocol were obtamed,

The City denied any connection between the 1990 and 1998 water main
breaks however, we suspected a pattern of problems along this water main,

The City fought us on lhis (heory, but we pressed our discovery
demands and finally r g that prior to the
breaks the City conducted a study of the 5th Avenue water main and
c%ncluged t‘:mt the mains should be replaced referring to them as a
“Time Boml

COZEN
O’CONNOR.

Settled five years after the event, four years sooner than expected.
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Gy st e o Sean o Wit Sune
DEPARTUENT OF ENVISONNEATAL PROTECTION d
BEPORT ON WATER MAIN PROJECT
saumalie AT A1y JHe_ I8 noRI=0)
it dresve T

For 61003 ten 1300ched Bacumtnts teciuday communte by
WM T eans.

EL TN
Hny,

PROPOSAL FOR NEW 48-INCH MAIN IN FIFTH AVENUE

BACKGROUND
approcimately i
i rer id b

‘Whea Tonsa)

g ol %
Tuscary 30, 1996, in e &8-inch moin o the et s Debwecn 240k wnd 3705 Bireeis. O
Iamary 8, 1990, x

: 19,1900

14,1994,

ek main be replaced whth & aew 20-43ch maia.

CONSIDERATIONS

S ¥ 19, Secoodly,

relaforcad by thes messres.
PROPOSALS

g hat ight be Foowed:
T Tatel 204och repasor 1 S € 19
3
s

and 4th Street with now 48-inch main.
4 Resumie flow of water from Pump Station vis new 48-incH main to 4th Street.
s Introduce water from 40th Street Pumpstation and Shaft 18 into new main.

6. Abandon old 36-inch main in Fifth-Avenoe between-40th Street Pump Station and
23rd Street.

7. Abandon old 48-inch main in east sids of Fifth Avenue between 30th Street and
218t Brreet.

8. Abandon old 36-inch tmain in east side of Fifth Avenue between 213t Street and 4th
Street. .

9. Reconnect any branch mains from sbandoned trunks to new 48-inch trunk main.

10, Replace old 20-inch main in cast sido of Fifth Avenuo between 40th Siceet and ih
Steeet. -

11, Replace any 12-inch mains installed prios to 1935.

ATTACHMENTS®

1. Results of computer analysis showing alterations in pressure with various
modifications to distribution gystem. :

1 Diagrammatic layout of pipes in section of Fifth Avenue and adjacent streets.

22
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1EF, PLANNING
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EPUTY CHIER,
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417 KT SV, 19 11008, CONGSe, KT M 1N 189
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FRaNE OREER, P2

PROIRCT N 98-5

ED WEY 19" AXD 48" VATER WAIXS, 1N PIFTH
AVEXUS BTUEEN ¢YN aND 40TH STRITTS - A¥D TIES TO
BHAPT 018, 10 AND 1. BOBCUGH OF MAMNATTAY.

The Disteition Division o

. asando:

. abaadon th aain 1n the osst side of FifLn Avasve

¢ the Buresw aas prepaved thy Projecy Sheet
the studs of b pravesed Kater meim verk vhich sre as

Snrtal) o I8e3nch regulator snd vault st Shafe vib.
Loy new 36-ineh trunk mains in the plece of the existing 207 mains
el ah

on Detance v Trom Shaft 430 o Bevary Straet and om
Btrest. betlena Bavary and Lafayeits Streets.

Replace the §B-4nch Lrunk esin oa the wegt side of Fifth Aveaur
tasn the 401 oy Statien and 41b Sirest vith o nex
10-inch trunk asin. Easuse flew of vater from the 40th BLreet Fuay
Station and Khaft 18 to 4th Screst vis the sew db-inch trusk main

(Fth avenve deh o

Abandon thi

28-1ueh Lrunk main 0 FITCh Avenve bytwaen 40th
Stevat Pun ers.

and $3rd Str

n h -lnch trush asf bn the east side of Pifth
Avesus betveen 10th and tlet Bereets.

the a4 28-inch 1
betoeen 11t end 4ch Screets.

Raconmect any braneh mains feon the sbandonsd trmk maine to She
nev 48-inch Lrunk sain on Fifth Avenve.

Page 2

September 17, 1996

George Cowan

JE.
:  PROPQSED PROJECT M 96-5
" ;ROPgSBD NEW 20", 36° AND 48" WATER MAINS, IN PIFTH AVENUE
BETVEEN 4TH AND 4OTH STREETS - AND TIES TO SHAFT #18, 19 AND 20.
BOROUGH OF MANHATTAN.

6. Replace, in kind, the old 20-inch main on the east side of Fifth
Avenue between 40th and 3th Streets.

7. Replace any 12-inch mains installed prior to 1930 since they are
unlined pipe and of cast iron wvhich is subject to replacement.

ect sheet along vwith sketches of the study showing the proposed
:at::’n:in vork is enclosed. This proposal is being forvarded to your
office for further action.

pOUGLAS SMITH, P.E.

xc: Farag, Vokral, Smith, Sharma, Harrison, De Falco, Selmon, Jain (2],

PCJ: i
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Boreis 1 Hesben M. Kass, PE.
{3 . Kass, P

e Chief, Distribution

From: Wilam T. Means, P.E.

Asea Distibution Engineet (MevBa)

soouw
Beewe  Dats June 27,1996
o

Subject: Comments on Proposal for new 48 inch Maifl in Fifth Averus
917 anchon v
pAltd
)
RICY 2

h 1 for 8 pew 48 inch
io in Fith :

wazw case wWollaon T Ylzams—

wﬂﬁm T. Meass, PE

Disteibution Engineer (MavBx)
Aenea © Gone, P{ ’ ﬂf
ond Cwecior ENcLOSURES
e D.Grecley
W. Means
F. Quinn
‘The Croton Aquecuet 1662
Reservoir in Cenarat Park and by istribut it
presam day 42nd Street Library. Castircn maios then carried the water  the poputation
i Larger diameter plpes weze i Cemtra)
Park Reservoir 1882, Additi i 1980 with
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These are 8 few elements of the plan. There are many details to be considered. There
should be further di.scussion %o see if the Bureau will commit to this proposal. There has not been
any major trunk main rep!! in the South I diste System since 1970 when 2 36 steel

main‘wu laid in the Bowery replacing a 36" cast iron main installed in 1870 s section of 30" cast
Iron in South Street was replaced with 48" steel in 1985 ). The phasing out of these hundred year
old time bombs has got to get off the ground.




I
_Ls th AVENUE Sy i |™  _SIXTH AVENUE  _

+ v x> T
<% " =) =
§ 2 235 I ] uE |2
45 :; 2a3 g s
3 395% " AT,
Vil g |
= o e e e == v e =) /==-=g;=l = ======‘==s==
K R Iy ]
MADISON ||AVENUE (/| 1 “
2 I
©
=“ =5 . 3 R
ﬁ;’ EE L\ et ==t=t=t+
: ——
N ] = 31? I o
£ HIRD AVENUE
THIRD 1 AVENUE

] I
MANHATTAN TRUNK MAINS

E Hews 36 J DEiaNcey 5T

3

sK-z

pe Heeb Wass TE
177 Plrs thon OOF

N LefaskCoH .

25



LEGAL ISSUES

COZEN
O'CONNOR.

]
New York

O Weiss v. Fote, 7N.Y.2d 579, 589, 200 N.Y.S.2d 409
qualified immunity to municipalities from liability for
acts involving the exercise of judgment or discretion
in the performance of a governmental function. Can
be rebutted with proof that the infrastructure system is
not a governmental function. When a municipality
operates a water supply system, they are not immune
from tort liability. This is precisely what the Court
held in our case K&S Realty, et al. v. The City of
New York, et al. Maintenance of the water system
was a proprietary rather than a governmental
action. o
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| New York Damages |

O Plaintiffs are not entitled to recover economic losses (such as lost profits)
without evidence of physical damage to property. If a business suffers no
physical dama; ée but is closed because the surrounding street has been
closed by the City, they are not entitled to recover for lost profits.

O Infrastructure litigation often involves inventory loss. Plaintiffs often
attempt to recover the retail value of inventory. In New York, the
measure of a plaintiff’s damages is not the retail selling price of the goods,
but the replacement costs and any damages actually sustained by reason of
the absence of the inventory. Dubiner’s Bootery, Inc. v. General Outdoor
Advertising, Inc., 200 N.Y.S.2d 757 (App. Div. 1960). Typically, the
wholesale value of the inventory is the measure of damages. Felice

Fedder Oriental Art, Inc. v. Scanlon, 708 F. Supp 551(5 D.N.Y. 1989).
The wholesale value rep the cost. These
claims, of course, can be combined with a lost proﬁt analysis if the carrier
made such payments and physical damages ensued. o
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]
New York Notice Law

O § SOE of the General Obligation Law provides that a
party who intends to file suit against a municipality
or one of its agencies, must file a Notice of Claim
with the municipality within 90 days of the incident
that gives rise to the claim. The statute of limitation
with regard to claims against municipalities is 1 year
and 90 days from the incident, which is different
from the general statute of limitations in New York
of 3 years for negligence.

0
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|
Virginia

O The general rule in Virginia with regard to Sovereign Immunity is that
maintenance and operation of an infrastructure system such as a sewer system
is a governmental function for which a municipality is entitled to immunity
from tort liability. See, E.G., Gayda v. Gibbs, 45 Va. Cir. 176, 1998. (Va. Cir.
Ct. City of Norfolk 1998). There are two cases that distinguish this general
rule. In Mjornell v. Town of Front Royal, 41 Va. Cir. 399 (Va. Cir. Ct. Warren
County 1997). The Court held that a municipality is immune from liability for
the alleged negligent design of a sewer system, but may be liable for damages
caused by its negligence with regard to the construction, operation and
maintenance of water and sewer systems, which activities are proprietary
functions. In addition, the case of Hampton Roads Sanitation District v.
McDonnell, 234 Va. 235, 360 S.E.2d 841, (Va. 1987) allowed recovery when a
sanitation district discharged sewage onto the plaintiff’s property. The Court

held that each discharge of sewage was a trespass onto the plaintiff’s property
for which the City was responsible.

COZEN
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o

| Pennsylvania |

42 Pa. C.S. 8541 provides that,

= Except as otherwise provided in the sub-chapter, no local agency shall be liable for any
damages on account of any injury to a person or property caused by any act of the local
agency or an employee thercof or any other person. This Act is also known as the
Municipal Tort Claims Act. § 8542 of the same Act provides exceptions, including

subsection 5 Utility Service Facilities. The ion includes a d. of
the facilities of steam, sewer, water, gas or electric systems owned by the local
agency. ..the claimant must establish that the d: ition created a bl

foreseeable risk of the kind of injury which was incurred and that the local agency had
actual notice or it could be reasonably be charged with notice under the circumstances of
the dangerous condition... § 8553 of the Act limits damages to $500,000 from the same
cause of action and provides for a set-ofF for all benefits under a policy of insurance. Also,
See, Michael v. Bethlehem, 478 A.2d 164, 165 (1983) holding that the Pennsylvania
Tort Claims Act provides no to the g Doctrine for suits
brought by insurance carriers as subrogees of persons injured under circamstances
falling within the exceptions. Therefore, it is virtually impossible for an insurance
carrier to subrogate against a local municipality in Pennsylvania. 6
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| Pennsylvania Notice Law |

O InPennsylvania 42 Pa. CSA 522 requires
that notice be given by any person who is
about to commence any civil action or
proceeding against the Commonwealth of
Pennsylvania or any governmental unit
within the Commonwealth of Pennsylvania.
Notice must be provided within 6 months of
the date of injury and must include
information specific to the cause of action.

¢
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New Jersey

O New Jersey Tort Claims Act (45 S. 59:1-1 et.seq.) was designed to limit not
broaden governmental liability and unless there is some exception found in the
Act the govemment is immune from suit. The general rule in New Jersey Is that
public entities are immune from suit and that immunity is the norm. Section
59:9-2(e) prohibits subrogation actions against public entities. Ministerial
decisions, which pertain merely to operations, are not immunized. Straussv.
Township of Holmdel, 312 N. J. Super. 610 (1997). Failure to inspect by

icipalities (a i theme) is y i ized
Pinkowski v. Township of Montclair, 299 N.J. Super. 557 (1997). § 59:2-3
provides that discretionary activities are immune from suit specifically, a public
entity is not liable for the exercise of discretion in determining whether to seek or
whether to provide the resources necessary for the purchase of equipment, the
construction or maintenance of facilities, the hiring of personnel and, in general,
the provision of adequate governmental services. Private water companies may be
treated differently under the statute. o
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| New Jersey Notice Law |

0 Notice Requirement: A claim shall be
provided within 90 days after accrual of the
cause of action. Claimant may file suit in an
appropriate court of law after six months from
date of notice. All claims must be filed within
2 years of their accrual.
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Common Infrastructure
Litigation Themes

Utility usually owned by large company or government
authority,

Owners do not like to pay claims,

Owners do not like to provide information particularly about
their facilities or methods of operation,

Owners can be disorganized and slow to respond,

Owners are accustomed to litigation and will hire top notch
defense counsel,

Owners, particularly municipalities, have court system
influence,

Owners often required to maintain dc g g
construction, repair and maintenance of infrastructure systems. o

"

COZEN
O'CONNOR.

CONCLUSION

Infrastructure Litigation is complicated, time
consuming and expensive.

Infrastructure litigation themes repeat themselves,
An organized, methodical, relentless approach is
best, with cooperation among plaintiffs’ counsel,
Plaintiffs’ Committees have been successful,

Use of early discovery techniques including

Freedom Information Act requests have been
fruitful.

6
COZEN
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Fire Triangle

Heat
o
Oxygen N\
o z
Fuel o,
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1
Loss Scenario...

No known cause; Cause is fault of your
insured; Cause is fault of uninsured or
judgment-proof third party; Act of God

O'CONNOR.




Consider...

Failure to prevent fire (focusing on ignition
source)

|
Consider...

Failure of Overcurrent Protective Device

* Circuit Breakers '
* Relays - ’
* Improper Setting /

» Calibration
* Design Defects
¢ Deterioration/Infrequent Use

Circuit Breakers




Consider...

Inadequate Guarding
Distance combustibles from heat source
Limit available fuel
¢ Clothing
} ¢ Combustibles
[

&
l o
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Sauna Heater

]
Consider...

Inadequate security guard protection
Delayed response by fire department
Delayed response by utility

* Need to terminate gas and/or electric
before starting firefighting activities

COZEN
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Consider...

Deficient fire safety training of employees by
occupancy where fire originated

0
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Consider...

Inadequate water supply by municipal or
private water authority ’

Defective valves/connections for fire fighting

apparatus
connect
KR
<5 DY)
¢
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Consider...

Defective valves/connections for firefighting
apparatus to connect to sprinkler system




|
Consider...

Defectively designed or negligently installed fire
detection or suppression system

.|
Consider...

Defectively designed or
negligently installed fire
or burglar alarm

0
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Consider...

Negligent monitoring of central station fire
alarm system




Consider...

Lack of Security
* Access to Building
* Vacant Building
* Broken Windows
* History of Arson

|
Consider...

Code violative electrical grounding system:
* Voltage Surge Protection
* Lightning Arresting Equipment

COZEN
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|
Consider...

Negligent inspection by governmental agency
or private entity




]
Loss Scenario...

No known cause; cause is fault of your
insured; cause is fault of uninsured or
judgment-proof third party; and there is no
liability for failure to prevent the fire

COZEN
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.|
Consider...

Next element of fire triangle

COZEN
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Oxygen

Effect of providing access to oxygen

O Oxygen

Atonmic Numbor: 8
Atomic Mass: 16

COZEN
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]
Practical Applications of Continued Supply of
Oxygen

Malfunctioning firedoors which
fail to close

Inadequate fire stopping/
compartmentalization

Improper construction of fire
walls

O’CONNOR.

|
Code Issues

Code requirements regarding volumetric
limitations in unsprinklered storage space

Code violative openings/chases for pipes,
building wire and mechanical systems

O'CONNOR.

Artificial Elimination of Oxygen

Defectively designed or installed Ansul
System or other chemically based fire
suppression system designed to smother fire

COZEN
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|
Effect of Depriving Access to Oxygen

Solvents requiring use with “adequate
ventilation”

Creation of flammable or explosive
environment (within LEL and UEL)

Implicates inadequate warnings/ instructions

COZEN
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_____________________________________________|
Third Element of Fire Triangle: Fuel

Unreasonably dangerous flammability
characteristics (fire spread)

COZEN
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-
Upholstered Furniture

Polyurethane foam cushions

COZEN
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_____________________________________________|]
Synthetics

Plastics - displayed in bulk in mercantile
occupancy regulated by codes

Artificial flowers

O’CONNOR.

Materials Intended for Use with Heat
Sources

Coffee pot
Pop Tarts

|

gy

R
N
N
S
\Y

Flammability Characteristics Implicate

Need for flame retardants (extensive industry
standards)
Design issues (internal fire barriers)

COZEN

O'CONNOR.
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Violation o! Industry Standards Regarding Required

or Recommended Flame Retardants for:

Fabrics (cotton, acrylics, wool and synthetic
fibers)

Building materials (wall coverings, floor
coverings, insulation, plywood)

Furnishings (carpeting, carpet padding,
beddings, mattresses and textiles)

Vehicles (passenger cars, trucks, trailers)

0
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|
Absence of Approved Thermal Barriers

Flammable building materials
Insulation
Wall cladding

Creation of Fire Hazardous Conditions

Unsafe/excessive accumulation of trash, waste
materials and debris in non-approved containers
(attractive nuisance)

NP
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Focus on Course of Damage

Code Violative Warehousing/ Storage
Procedures

Excessive height (above sprinkler heads)

Inadequate aisles (creating “bridge” fore fire
to travel

Storage of Flammable Liquids

Non-approved containers
Open cabinets

COZEN
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]
Absence of Code Required Fire Detection or
Suppression Equipment for

Product storage
Manufacturing materials
Waste/debris

COZEN
O'CONNOR.

Defectively Designed or Installed Automatic Shut-
off Valves for:

Natural gas or liquid propane supply lines or
containers

Furnaces, ovens, dryers and heaters

Inadequate Odorization of Natural Gas or Liquid
Propane Gas

Allows excessive or explosive accumulations

COZEN
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]
Failure to use spark-proof equipment in special
hazardous environments:

Paint spray booth
Grain silo

Loss Scenario

Act of God

Consider
Design of Structure
* Snow load
* Weight of snow exceed minimum
design standards
* Drifting
* Snow depth
¢
COZEN
T/CONNOR.
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Roof Collapse

I
Consider

* Improper load calculations

* Improper location of load wearing walls
* Insufficient number of load bearing walls
* Improper spanning of trusses

* Improper #/size of trusses

COZEN
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Consider

Negligent Construction
* Missing parts/bracing
* Inadequate connections
* Deficient welds
* Use of improper material

15



Inadequate Support Columns

]
Consider

* Failure to insulate

COZEN

O'CONNOR.

.|
Consider

Defective Materials
¢ Metallurgical defect
* Poor welding
* Bad concrete
* Corrosive agents

O'CONNOR.
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[
Consider

Failure to protect during construction/repairs
Defective or lack of inspections

COZEN
O'CONNOR.

]
Consider

Building codes/standards

O’CONNOR.

]
Consider

Storm damage system, culverts, down spouts,
gutters

Access into structure

O’CONNOR.
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Access Through Fuel Fill Port

18



COZEN
O’'CONNOR
DIRECTORY OF OFFICES & CONTACT ATTORNEYS

Elliott R. Feldman, Esquire

Chairman, National and International Subrogation & Recovery Department

Cozen O'Connor, 1900 Market Street, Philadelphia, PA 19103

800.523.2900 or 215.665.2071 « Fax: 215.701.2071 « efeldman@cozen.com

ATLANTIC REGIONAL OFFICES
Regional Managing Attorney:

Kevin J. Hughes, Chairman,

Aflantic Regional Subrogation Group
Tel: 215-665-2739 or 800-523-2900
Fax: 215-665-2013

E-mail: khughes@cozen.com

1900 Market Street
Philadelphia, PA 19103

200 Four Falls Corporate Center, Suite 400
West Conshohocken, PA19428

Chase Manhattan Centre
1201 North Market Street, Suite 1400
Wilmington, DE 19801

1627 | Street NW, Suite 1100
Washington, DC 20006

457 Haddonfield Road, Suite 300
PO Box 5459
Cherry Hill, NJ 08002-2220

144-B West State Street
Trenton, NJ 08408

MIDWEST REGIONAL OFFICE

222 South Riverside Plaza, Suite 1500
Chicago, IL 60606

Tel: 312.382.3100 or 877.992.6036
Fax: 312.382.8910

Contact: James |. Tarman

E-mail: jtarman@cozen.com

NORTHEAST REGIONAL OFFICES
Regional Managing Attorney:

Michael J. Sommi, Chairman, Northeast
Regional Offices

Tel: 212-509-1244

Fax: 212-509-9492
msommi@cozen.com

45 Broadway Atrium, 16th Floor
New York, NY 10006

Tel: 212.509.9400 or 800.437.7040
Fax: 212.509.9492

909 Third Avenue
New York, NY 10022
Tel: 212-509-9400
Fax: 212-297-4938

One Newark Center, Suite 1900
1085 Raymond Boulevard
Newark, NJ 07102

Tel: 800.437.7040

Fax: 973.242.2121

NORTHWEST REGIONAL OFFICES
Washington Mutual Tower, Suite 5200
1201 Third Avenue

Seattle, WA 98101

Tel: 206.340.1000 or 800.423.1950
Fax: 206.621.8783

Contact: Mark Anderson

E-mail: manderson@cozen.com

ROCKY MOUNTAIN REGIONAL OFFICE
707 17th Street, Suite 3100

Denver, CO 80202

Tel: 877.467.0305

Fax: 720.479.3890

Contact: Brad W. Breslau

E-mail: bbreslau@cozen.com

SOUTH CENTRAL REGIONAL OFFICES
Regional Managing Attorney:

Stephen M. Halbeisen, Chairman, South Central
Regional Subrogation Group

Tel: 214-462-3005

Fax: 214-462-3299

shalbeisen@cozen.com

2300 BankOne Center
1717 Main Street
Dallas, TX 75201

One Houston Center
1221 McKinney Street, Suite 2900
Houston, TX 77010

SOUTHEAST REGIONAL OFFICES
SunTrust Plaza, Suite 2200

303 Peachtree Street, NE

Atlanta, GA 30308

Tel: 404.572.2000 or 800.890.1393
Fax: 404.572.2199

Contact: Samuel S. Woodhouse, IlI
E-mail: swoodhouse@cozen.com

One Wachovia Center, Suite 2100
301 South College Street

Charlotte, NC 28202

Tel: 704.376.3400 or 800.762.3575
Fax: 704.334.3352

Contact: T. David Higgins

E-mail: dhiggins@cozen.com

Wachovia Financial Center

200 South Biscayne Boulevard, Suite 4410
Miami, FL 33131

Tel: 800.215.2137 or 305.704.5940
Contact: T. David Higgins

E-mail: dhiggins@cozen.com

WEST REGIONAL OFFICES

501 West Broadway, Suite 1610
San Diego, CA 92101

Tel: 619.234.1700 or 800.782.3366
Fax: 619.234.7831

Contact: Thomas M. Regan

E-mail: fregan@cozen.com

777 South Figueroa Street , Suite 2850
Los Angeles, CA 90017

Tel: 213.892.7900 or 800.563.1027
Fax: 213.892.7999

Contact: Mark S. Roth

E-mail: mroth@cozen.com

425 Cadlifornia Street, Suite 2400
San Francisco, CA 94104

Tel: 415.617.6100

Fax: 415.617.6101

Contact: Philip A. Fant

E-mail: pfant@cozen.com

125 Lincoln Avenue, Suite 400
Sante Fe, NM 87501-2055
Tel: 866-213-0144

Fax: 505-820-3347

Contact: Harvey Fruman
E-mail: hfruman@cozen.com

INTERNATIONAL OFFICES
9th Floor, Fountain House
130 Fenchurch Street
London EC3M 5D)

Tel: +44 (0)20 7864 2000
Fax: +44 (0)20 7864 2013
Contact: Simon David Jones
E-mail: sdjones@cozen.com

1 Queen Street East, Suite 1920
Toronto, Canada M5C 2W5

Tel: 416.361.3200

Fax: 416.361.1405

Contact: Brett E. Rideout

E-mail: brideout@cozen.com
Contact: Christopher Reain
E-mail: crecin@cozen.com

AFFILIATED COMPANIES

National Subrogation Services, LLC
350 Jericho Turnpike , Suite 310
Jericho, NY 11753

Tel: 877.983.3600

Fax: 516.949.3621

Contact: Sherri Kaufman
skaufman@nationalsubrogation.com
Contact: Jerry Nolan
jnolan@nationalsubrogation.com

PLEASE CONTACT ANY OF OUR OFFICES FOR ADDITIONAL INFORMATION OR VISIT US ONLINE AT WWW.COZEN.COM




